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MCMULLEN V. I'RLE.

1Jîniages to Preýent trOP3-r o farrni /erinatiently
-Eideaee of-Improper rejection-Action bi,
InOrtgagar.-Yoisider of rnortgagee,

Plaintiff bought seed barluy front défendant
gtiarantééd ta hé clean, The seed v:as sown, and
(t wvas afterwards discovéred that it was mixed
Nwith a wéed calléd wvild vetches, or wild péas,
which taok root and gréw up wvîth thé barléy.

In an action ta récover damages for dépréciationî
in the value of thé farni thé évidence showed that
thé plaintiff had not sustainéd any damage ta his

AlqADIAN CAsIS. [Chan. Div.Chat. Dlv.) NoTas or C

P#rBovv, C.-B. undertaok ta hold thé notes, flot
for sale custody as a deposit, nor for lnvestment as a
scrlvener, but as an attorney or lagent ta colleot
and remit. This establishes a i3uciary relation-
ship, but not that of a trustée and coste que trurt,
ta ail intents. A bréach of trust arase on B.s
part, when hé failed ta remit and kept the moaey
an unréasonable time, which indicated h-s inten-
tion ta couvert it ta his own use. Fromt thé tinte
plaintiff knewv, or might have known, that, they
wéré at arms' léngth, thé rétention was un adverse
possession. Plaintiff'h duty then was ta make
him pay as a débtor, and if shp failéd ta resart ta
thé usual remedy w(thin six~ years hé had thé
rigitt ta plead the statute. Substantially, X.'s
position wvas flot différent front that 'of a solicitor
wvho received notés aud securities to collect for his
client. The ntoneys hé collecr.s are recoverahié
by a légal action ta which, if flot prosecuted within
si.\ years, thé statute is a bar. Cook v. Grant, 32
C. P. 511, distinguished,

!'eP PRaUDwOOT, 3.-A trum~ attached 'upon thé
notes gîvén ta B. Théy were flot ta bécome his
property; a spécial confidence was reposéd in him
ta sectire their payment out of on entirely distinct
transaction, and Ilta save thérn for thé Nwîdow and
orphans.'I Thé trust continued until thé completion
of the transaction by the monév bei ng placéd in
the vvidow's hands. Thé notes Nver2 flot due when
conftdied ta B3. Hé %vas flot a mère agent ta collect,
bt hé was ta use an influencé to get botter security
or anticipated payment. Cook v. Grant, supra,
considered.

Bain, Q.C., for plaintiff.
,7. H. McDonald, Q.C., for dafendants.
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Fietdings oif jury in apisier to qitestioeis-Reeviii
rnendationq ti erdict -En try oif verdict by iudge vii
findings.

In an action for trongful dirnissal the jury
found (i) That theré was a final bargaîn made
between thé parties: (2) That thé plaintiff was ta)
get $9wo a yéar, and in answer to thé question :
IIt being a condition of thé bargain that thé plain-

tiffes termn of service should end if hée weré flot fit
ta do the duties of a captain, \vas thé plaintifi
fit ta do thé dutiés of a captain ? " Ans. (3) It has
net bsen satisfactorily shown by thé évidence, and
(4) The plaintiff was dismissed, and added as s
rider thé following -Vl our jury, beliéving that the
plaintiff dld flot receive propér aid in thé discharge
of his dnîy, wvould récontntnd a verdict for plain-
tiff of #1oo. 1

Thé jttdgé entéred a verdict for thé défndant,
and thé plaintiff moved ta set 'il aside.

Hold, as thé Court being evenly divided that the
verdict should flot bé disturbéd, and leavé tu
appeal was grantéd.

crop, but ho tendered évidence ta show deprécia.
tion ln the value of thé farm, which the learned
Judge refused to receive,

On motion ta the Divisianal Court for a new
trial,

Hold (reversing Galt, J.) that thé plaintiff
should have beau allowed to substantiate, if he
could, that the nécessary conséquence of sowlng

1the foui seéd wvas ta lower appreciabiy the value of
the farm.

On the argument it wvas contended that as the
farrn was mortgê.ged the plaintiff (mortgagar)
could not maintain the action.

H*'id, that in equity thé mortgagor is the owner
in a case like this, where thé land is worth con
siderably more chan the mortgage, and it is for thé

i Judge to direct thé mortgagee to hé added or to
1diract the surn recovered ta hé paid into court for
his protection, if it appéars that his interests are
being affected prejudicially hy thé litigation ; but
it is no reason for dismissing the action, and a new
trial was ordered.

Riddoil, for thé plainti-.
Clitte, for the défendant.
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