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MEMOISIALS AS SECONDAIIY EVIDENOIS.

te uses.) When thse land descends to real
representatives, tlscy, anS net the personai
representatives, are cntitled to the deeds,
though for greater certainty a search with
the latter would be advisabie, espccially in
the case of a missing miortgage. The pre-
sumption that the deeds follow tise titie
and go te hin entiticd may be destroyed;
as for instance, by thse fact that they covered
other lands retained by the vendor (Yeo v.
FPield, 2 T. R. 708), or that some prier owncr
on sale of a portion gave a covenant te pro-
duce. Where a vendor on sale of a part of
his lands retains thse deeds and gives a cove-
riant te produce. it does not follow that on
conveyance of the residue the title deeds
remain with him. to answcr bis covenant to
produce; on thse contrary it would seem that
in the absence of stipulation thc vcndec of

thc residue 'will be entitlcd to thc deeds
even against the prior vendce,ý and be bound
by the covenant to produce as running w ith
the lands (Sugden Vendors, eh. 11, s. 4,
ci. 5). On sale of part of an estate with--

out any stipulation as to tise deeds, thse
boiSer of thse portion of tise highest value is
cntitled to tise custody, whether seller or pur-
chaser, giving- a covenant to produce (Sugden
Vendors, ch. 11, s. 4, cl. 5). Ofjoint owners,
or tenants ln commun, coparceners and joint
tenants, whiciscver of thcm obtains possession
of thse decds is entitlcd to retain themn, and the
presumption would be that they wouid go to
tise grarstee or heir at law of the possessor,
cxcept in the case ofjoint tenants, whose heir
at law would net be entitled.

Where the instrument, if subsisting, shoul
be in possession of a party to tise cause,
who desires to give secondary evidence, the
proper course is that he should searcis witls

a witness, and that it should be " su con-
du;cted and in such places as to afford a rea-
sonable grenS for cencluding that it was
made bona fide, botis as regards thse witness
and as regards tise party, by giving and using
ali possible facilities to make it effectuai."
If he should himisclf bave searched aceom-
panied by a witness, but thse witness shouid
have made nu scarch, and have acccptcd tise
statement of loss of such party as truc, the
search will not be sufficient (Brýatt v. Lee,

7U. C. C. P. 280).

Tt may sometimes be that as against a, per-
son ciaiming thse freehuld mucre notice to himn

to produce niay suffice, without evidenice of
search, on the presumption above referred to,
that the deeds foilow the titie and are in the
possession of the party to whom notice is gi7en
(but sec Jfarvin v. 1JJurti8, 6 U. C. C. P. 212);
for search would bc useicss with prior ovsners
when the iaw would presume the title deeds
werc nlot with themn, but passed frein each
prior owner to his grantee. That notice to
produce alone should suffice, there nmust be
nothing to destroy the presumption that the
deeds foilowed the titie, as, for instance, a
covenant to prodluce givcn by a prior owner.

On a question of sufficicncy of searcb, and
proof of loss to let in secondary ev idence,
Richards, C. J., in a recent case JaeUv.
Fr'aser, 15 UJ. C. C. P. 380; (sec also as tu
search Àos8ley v. Lrco, 14 U. C. C. P. 38î1;
Gathercole v. Afiall, 15 M. & W., 818; Due
-Padwick v. MVilcornb, 6 Ex. 601, 5, 6; S.
C. 4, 1-1. L. Ca. 431,; Taylor on Eviden ce ;
&nith v. NYevrles, 18 U. C. Q. B. 473; Best

on Evidence, 4 ed. 606 ; Maorvin v. IOdies,
6 U. C. C. P. 203; Xfaqývîn v. Curtis, id. 212;
Bratt v. Lee, supjra, 7 R. C. C. P. 280) ex-
pressed himself as follows:

Ina Bey. v. T'he Jnhabilants cf Ke7uilIMrth (7
Q.B. 642), Lord Ilenman, in refèrence t(> a

general mile established as to wliat is a sufficient
scarch to let in secondary evidence said, '1 think
that no general mile exists. The question ils
every case is whether there bas been ev idence
enougli tu satisfy the Court before whichi the
trial is bad that, to use the words of Baily, J., in
Bc.r v. Denis, 'A bon fide aud diligent search wes
made for the instrument wherc it w'slikely to
bc founfi. But this is a question much litter for
tihe Court whieh tries than for us. They have to
determine wisether the evidence i8 satisfactory,
whcthcr the searcis bas been bonà ~fide, wvhether
there bas been due diligence, aad so on. It is a
more waste of time on our part to listen to speci&I
pieading on the subjeet. To what employmcnt
shall we be devotefi, if sunob matters are to be
brought hefore us as matters of law ? The Court
below must exorcise their own jufigment as to
the reasonablcness of thc searcis, talzing into con-
sideration tise nature of the instrument, the time
elapsefi, and numerous other cîrcumstances, whlsih
must vary with every case.'

"lAs to the diligence in:, thse searcis necessary
to let in secondary evidence, the following quota-
tien froma Taylor ona Evidence scems to lay down
thse proper 'principles to be acteS on by the
courts: ' What degrce of diligence is necessary
ini thse searcis cannut easily be definefi, as ecri


