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fidelity the defendants had guaranteed. The
court held that ail the assured had done
was to declare a course that ho intended te
pursue, and that it was not a warranty.

Suppose a ship insured for IRio Janeiro,
and after the description is written "'intended
to toucli at St. Thomnas." Sureiy such a
clause gives the assured. liberty, but he does
flot thereby warrant te touch.'

In a case of NVotmn v. The Anchor Ins. eo.,2

a man's life was isured-he " about to
proceed to Belize,* and ho paid an extra
prernium. te cover twelve rnonths' residence
at Belize. Ho did net soon goto Belize-not
for upwards of a year ; afterwards he went te
Belize, and before twelve montha' residence
there had expired, he died. Hld, that he had
net warranted te go te Bolize at any fixed
turne, and that tho cornpany was liable.

? 9-07. Burdcn of proof.

Where misrepresentatiofl is alleged, the

onus of proving it is on the4insurers. 'lhey

must prove the representationfi aise, and

false in a point matcrial. The insurer is te

have the benefit'of doubts.
In a case of Fowkes v. Manche.ster and Lon-

don Life As8urancc Association$
3 the Court of

Queen's Bench held that a nia-staternent

did net vitiate the policy uniess it was wiifui.

S208. Materiality of representation is a question
of fact.

Duer is of the opinion, and such is cer-

tainly the inference frein the authorities

cited be]ow, that when the rnateriaiity does

net " de.pend on the testirnony of witnessos,

but resuits as a necessary consequence, frein

the nature of the fact, or has been established

by prier adjudications, it is the duty of the

judge te give a positive instruction te the

jury, and that their verdict in opposition te

bis charge wouid be set aside as contrary t

iaw. "
Thus, in regard te the insured's represen-

tation, that ho is the owner of property,whea

ho is net the actual and legal ewner, but his

interest is inchoate, equitabie, qualified or

1And so of Grant's warranty pretended.

Sec EUliatt V. Wilson. 7 Brown's Cases in Parliament.

Liberty ta touch at Leiti' was held flot a witrranty ta

do so.
English Jurist, A.D. 1858, p. 714.

3Q. B. England, A.D. 1863.

contingent, the Courts of New York and
Massachusetts have decided that it is not

material te the risk, whiie in the United
States Courts, as well as in Tennessee and
Illinois, directly the contrary is held, and
in neither case was the question of

mnateriality submitted to the jury.' This
wouid be so in Quebec I'rovince. If tre
insured bo proved not owner hoe cannot
roc over.

Bunyon, p. 78, says it is the duty of the

ju dge to see that the jury are not misled by
the evidence.

It is the practice of most offices to insert
the statements or representations, made at
the tirne of effecting the insurance, in the
body of thoe poiicy. By this means they be-
corne a warranty, and preclude questions
from, arising upon the subject of the
mcteriality or immaier-iality of the statements.

Representations in life insurance, observed
Lord St. Leopards, in Anderson v. Fitzgerald,'

need not be inaterial if false. It is suficient
to ask the jury, was tho representation, or
were the staternents, false. Secondly, were
they made ia effecting or obtaining the
Poilicy ?

The judges were asked :-Wa8 it necessary
for the insurance cornpany to prove on the
trial that the answers given by Fitzgerald to
questions twenty-one and twenty-two were
or was material, as weil as fabse. Ail the
judges answered : That it was nlot ne cessary*

Conditions often apply to material mis-
representatious and go on (as in this case)
that if a ny fraud shall have been practised,
or any false staternents made in or about
obtaining the poliey, the policy shall be nuil.
(Per the eloven judges.)

The words of the assured in his answers
are to be constraed as 'the words of the
assurers and most strongly against thein if
ambi guous. (Per the eleven judges.)

Str ong v. Manu4facturera' las. Co., 10 Pick. 4Q
Curry v. Commonwvealth fa,#. Co., id. 535 ; Fletcher V.
Commonwvealth las. Co.. 18 Pick. 417 ;..IE'tna Ina. Co. v.

Tyler, 12 lVend. 507i; S. C., 16 id. 385 ; Colu,?nbian Jns*

Co. v. Laivrence, 2 Peters 25; S. C., 10 id. 57. Car-
p enter v. Providence Wa8hinaton Im. Co., 16 Peters

495 ; Broton v. Williains, 15 Shepley, 252; Ilittai-9 Mut.

Fire le-. Ca. v. Ifarîeillle8 M1anttfacturing Co., 1
G ilman 236.

2 4 Ilouse of Lords cases, Engiish Jurist of 1853.
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