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n of about the building, except in the stove where it was 
intended to be budt 
it wan built and intended t«> remain

the record that this fact was nof discovered by plaintitT ! e- 
forr -ml was brought Rrsictrv there wa. nothing in the 
lertimonv offered which in the trait tenila to indicate tli.it 
anv injury or damage was done the good» of the plaintiff 
hv virtue of the igniting or charring of the lathi or jm ti 
d the huildimr 
and toot which injured the property proceeded from th.it 
fire. Our rniicluijon. therefore, it that the court did n t 
etr in rejecting the testimony offered, and in granting , 
noli, suit

îndgmeiil affirmed.

This fire did not spread from where 
ft was then-lore all 

the time during the alleged injury and damage !.. the gondi 
•what is termed in the books a "friendly" and not a hostile 
fire ft ia Iru e there is sound authority for the proposition 
that an assured ran rerover loss orra slotted by smoke. Soot, 
etc . thrown eut by a fire, hut we think in these eases it will 
hr loun that surli matter caii-tng injury was the product of 
a hostile file

ll is not pretended even that the sm ,

Il a fire should break out from where n was
intended In he. and berame a hostile element by igniting pro­
perty. although it might mu actually hum the properly in­
sured. yet il it caused injury thereto by smoke and heat, or 
other dirrcl means, damages would lie recoverable. Rut 
this is not the casr

All the instiors concurring.

AH INTERESTING APPEAL TO COHOI
In Wood on l-ire Insurance, VoL I. The Mutual Life is asking tlu- United States Con­

gress fur an early investigation into all the facts relat­
ing in the expulsion of the company from Prussia, 
ami. incidentally, for redress of its grievances. They 
want a committee of experts sent across the seas to 
make a rigid enquiry into the treatment accorded the 
Mutual Life by the Prussian government. Hie com- 
|>an> presents ils ease in very vigorous fashion, and 
scents to In- lull) impressed «nil the righteousness 
of their cause, and to be smarting under the sense of 
intolerable injustice.

I In- I tost on ••Standard" of the jqtli nil. says, that 
tlu- story of the treatment accorded to the Mutual 
1-dr cannot lint ap|u-al to the “inherent American 
sense of justice, and adds:—

I his is the culmination of the protracted negotn 
•ions, recently broken off, for the company's read 
mission to Prussia. The Mutual offered to deposit 
i'*’ per cent, of its reserve fund on Prussian policies 
m Prussian consols, and in January it was announced 
tint if this were done the government would waive 
tin- requirement calling for the dU|mwal of the 
pain s stock investments, amounting to $30,000,0011 
I lu- New \ ork Life, it will lie remembered, by agree 
ing to dispose of all ils stocks, was required to deposit 
only half the reserve <m Prussian policies. I-atc in 
February came a cable saving that the Prussian min 
ister of the interior hesitated to admit the 
on the conditions named, 
laughed at this, lull evidently the cable was right 
(or later the Prussian government insisted that the 
com]any, in addition to the proposea deposit, should 
agree nof to invest in stocks bevoml a certain per 
rentage of its assets The Mutual"declined to do thi- 
and the negotiations came to an end.

Hie petition, which is signed by President Me 
Curdy end Socrctarx Easton, recites how, at heavx 
expense and without ho|K- of immediate returns, tin- 
company entered Prussia in iRWi. buying land, erect 
inv a building in Berlin, and establishing agencies 
all with the full and free consent of the government 
which, after a satisfactory examination of its affair- 
formally licensed it to do business. But all this ha- 
been changed The petition tells how:

Section 10,1 ihr billowing proposition is announced, directly 
applicable to the facts in thi» caw "Where fire is employed 
as an agent, either for the ordinary purposes of heating the 
building for the purpose of manufacture or as an instrument 
or art. the insurer is not liable for the consequence» thereof, 
#u> liinir as the #*re it»clf is confine.! within the limits of the 
agencies employe..', as. from the effects of »mokc or heat 
evolved thereby, or escaping therefrom, from any cau»r 
whether intentional or accidental In order to bring such 
consequences within the risk, there mu*t be actual ignttb n 
outude of the agencies employed, not properly caused by 
assured. and these, as a consequence of such ignition, 
dehor* the agencies" This seems to fiavc been an early 
proposition derided in England, and |he author refer» to 
that decision in a note to the text u»t quoted See Austin 
vs Drew. (1 Taunt 4.15 In the case of Gibbons vs German 
In» Institution, yo Appellate Reporter (111 ) Jfi.l, it was de­
cided that an "Ydinary fire Insurance |wdicy does not rover 
a. loss caused by escaping steam from a break in a steam 
heating apparatus Gary J , says in his opinion that In 
principle that vase was the same as Austin vs Drew, where 
by means of owning a register in |m upper story 

of a seven or eight *4«»ry building, smoke and heat 
came into the lower stories and caused damage He (junto 
the following language from Gibbs, C J in that case; 
"There was no lire except in the stove ami Hue,—as there 
ought to have been,- and the loss wa*. occasioned by the 
confinement of the heat. Had thr file been brought out of 
the Hue. and anything had hern burnt, the company wmuld 
have been liable. Hut can this l»e said where the fire nrxer 
xva» at all excessive, and was always c**tifi»cd within its pro­
per limits.1* I hi» is not a fire within the meaning of the 
pohrv. nor a 1<*»» which the company undertakes to insure 
against I hey may as well be sued for the damage done to 
drawing room furniture by a smoky chimney" In the lan- 

of Gary. J . m In» opinion: "If the fire were a moral
It was doing its

C< mt

com pan \ 
Mutual Life officials

gt^ge
igmt no blame could l»c imputed to it

The damage wa» caused by another 
who. undertaking to transmit the beneficial influence

duty and no more.
agent.
of thr fire broke down in the task " See case of American
Towing Co %» Germania Fire In» Co. 74 \td . 25. and the 
aide opinion of AUey, C J , page .14 *t seq 

Nor 1» the plaintiff entitled to recover any damage* caused 
h> the water u»ed in cooling a portion .»< the celling heated 
by the pipe In the proofs of loss it 1» not claimed that 
anything wa* actually ignited by thi» heat, and it dors not 

ap|«ear that the use of the water wa» necessary to present the
ignition

t. It i» not contended that the court erred in refusing to 
allow plaintiff's counsel to *h«»w that after making out their 
proofs of loss, they discovered that *nnif of the lath» and 
foist* had actual'.» become ignited, and were charred 
il this were true and damage» were earned to the property 
of plaintiff hv thi» ignition, it would not have been admissible 
in the tnal of the present case, for the reason that no proof 
thereof had l»een made and presented to the company prior 
lo the institution of this suit, and it does not appear from

Tl at. unmindful of «hose principle» of equitv, fair dealing, and re 
ciprocal toleration which th- hnmhlest cititen of the I'niled State» 
had a right to raped from the P„ . , , government. and whi-h are
applied bv the government of the Vmted Slates, and of the several 
•tales, in their treatment of Pruss.an citizens and corporations, the 
government of Prussia has snKjeded your citizen* since ih« granting 
. f it* original concession to a long aeries of imoo.itiona and elections. 
ap|-arentlv intended to drive vour |ientinner from the kingdom of 
Prussia, culminating on the 14th dav of August. i«*c, with its adual 
e a pulsion from the kingdom of Pm»*ia without a hearing, although 
such hearing had teen promises! hi writing to ronr petitioner for 'he 
18th dsy of August ; and although your petitioner's methods of doing

Even

h,
/

y
wm

m
m


