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peared on the face of the statement of claim, and the defendants
had taken no steps to have it amended, but filed a statement of
deffee.

Held, without deciding whether Rule 218 of "The King 's
lBench Act" juqtified the joining of the plaintiffs in this case,
that defendants, if they thought it did not, ahould have moveci
to strike out ail but one of the dlaims bofore filing a statenient of
defence, and had lost the right to take such objection afterwards.

Hoskin, for plaintiffs. Aikis, K.C., and Coy&e, for defen-
dants.

Richards, J.] [April 16.

CARRUTREIRS V. CANADIAN PAciFic Ry. Co.

Raîi,'uas-Obligation to fence-Railway Art, 1903 (D.), c. 58,
&. 237(4)-Animals at large,

The plaintiff's dlaim. was for daginages for the killing, by one
of defendants' trains, of his four horses which got on to the right
of wa,- through an opening in the fence dividing the riglit of
way from a neighbour's field, Plaintiff kept his horses in a
fÉeed field, the entrance to whieh was secured by bars, but, smre
person having without the knowledge or permission of the plain-
tiff let clown the bars, the horses strayed through the opening
to a highway, thence through another opening into the fild
from which thry got on to the right of way. The killing of the
horses did flot occur at any point of intersection of the railway
Nwith a highway. The opening in the defendants' fence through
whieh the horses got on to the right of way had been left unpro-
vided with a gate by defendants' negligenice for about two, yearq.

Held, that the proved facts brought the case within sub-s. 4
of~ s. 237 of the Railway Act, 1903 (1).), that there wvas nothing
to shew that the animajls got at large through the negligence or
wilful act or omission of the owner or his agent or of the cus-
todian of such animal or his agent, and therefore the plaintiff
was entitled to recover the amount of his loss from. the defen.
dant Company.

Under said sub-s. 4, it is immaterial se far as the company 's
iiability is concerned, whether the animais killed or injured were
or were not lawfully on the land from wvhich they got on to the
riglit of way.

Quoere, whether sub-s. 4 would not applyý even if the animais


