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the appeal of Rastall & Co., who were entitled as lien-
to assert the contractor’s rights, it was impossible to dis-
e finding of the Referee that the amount claimed as an
was really part of the contract price.

Both appeals dismissed with costs.
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sal by the defendant company from the judgment of
sriDGE, C.J.K.B., 7 O.W.N. 321.

appeal was heard by MereprtH, C.J.0., GARROW, MAcC-
GEE, and Honcixs, JJ.A. -

chan Johnston, K.C'., for the appellant company.

’. Mikel, K.C., for the plaintiff, respondent.

ITH, C.J 0., delivering the judgment of the Court, said
action was brought to recover damages for the inter-
e by the appellant company with a right of way which the
ident claimed over part of the appellant company’s farm,
‘the respondent and another conveyed to the predecessor
ﬁlthe appellant company, in 1890 ; the grantors reserving
ves, their heirs and assigns, “the right . . . to pass
e, horses and other domestic farm animals for water
tml fmm Dry Lake.”’
¢ had been for many years a well-deﬁned way across the
1t company’s land, used for the purpose of the respond-
e going to Dry Lake for water, and the same way con-
used after the conveyance.
which the respondent claimed had been rendered
to l!ertam mining operations of the appellant com-

-Judge awarded the plaintiff $1 500 damages for the
e right of way, subject to a referénce to ascertain
r the appellant company could give a right of way to a

Wi ng place, and, if so, to define the way, and ascertain
caused by withholding it. ete.



