
for payment out of Court to her of moneys paid in- by de-
fendants, and disposing of the cests of the action, whieh was
brought to obtain payment of a debenture for $1;:.000 u
interest issued by defendants to plaintiff, payable tohe
order, wbieh she alleged was burned by mistake. Before ac-
tion plaintiff tendered to defendants lierown statutory de-
claration that the debenture had been inadvertently destroy-.
ed by her under circumstances wbich she detailed, and tbat
ashe had never indorsed it, and she also tendered a bond tio
indemnify tliem for paying to lier the amount of the deben-
ture with interest. Sh. demanded payxnent, but it was flQt

made. 'Upon being served with the writ of summons, de-
fendants paid into Court the arnount of the prinepal mnoney
and tb. interest upon it, but conditionally on »he money n ot
being paid out until a sufilcient bond had been furnishe.
Plaintiff then mnade this motion.

J. B. Davidson, St. Thomas, for plaintif. .

J. Farley, K. C., for defendants.
Counsel agrced thiat the Chief Justice ehould dispose of

the whole matter in dispute upon this motion.
MEREITHC.J., held that, as plaintiff concoded defend-

ants were entitted to indeînnity, both parties were somnewhat
to blamne for tb. litigation; and, under ail the cireumstances,
the proper order to b. made was that th. bond of indemnity
executed he delivered to defendantq, and upon that being
don. tlb. moncy in Court b. paid out to plaintiff, and the
action be discontinued, and that there b. no costs to either
party of the action or motion.

MER1Fnrru, C.J. MÂRoH, 4T11, 1903.
CHAÀMBERS.

SMERLING v. KENNEDY.
Securiy for Ciosls-RigAg Io Prarcipe Order- WVaiver tby VeUivery of

Deffgnc-Pracfice.
A ppeal by plaintifF fromn order of Hoît, Local Judge at

Goderleli, lsmissing motion to dischiarge a preecipe order for
security for costs issued by deMendant Violet Kennedy.
Pllaitiif resided iri th. United States of Ainerica, as ap-
peared 1by tlie indorsement on the writ of sumnmons, and was
not pom,;ssee of sucli property within the jurisdiction as re-
liev.d lier from the obligation o f giving security for costs.

W. Proudfoot, K.C., for plaintiff, contended that defen-
dant had, by deIivering lier statement of defence before
issuing the prweipe order, waived lier right to it.

J. Hl. Mos, for d1.fendant Violet Kennedy.


