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The 8ixth instruction is liable to sorte criti-
cisiii, and is niot as definite as it shouhi lie. It
deciares that if those in charge of defendlant's
train, by the exercise of ordinary skili and cati-
tion, mniglit have observed the child upon the
railroad track and recognised. himn as an infant,
in timne to stol) the train before it reaclbed and
ran over Min, then the verdict should lie for the
plaintiff. As an abstract proposition of law,
this declaration iii ail cases would flot lic strictly
correct. It miiglit seem to cast uponi the comn-
pany a greater dcgree of diligence than is in al
irstances requir d ;but when examined in tlic
light of the evidence, we thinkl the objection
disappears. The track is private property ; and,
excýpt in the case of crossing, higlim-ays, persons
have no right to be 0o1 it. The comipany is en-
titled to a clear track, anti it is not to he pre-
sumied that persons ivili lie on it Mien thev liave
no riglit to be there. Tite samne diligence ivili
flot be nccessary in running trains tbrougbi the
country that ivould lie required in tlie streets of
a town or the erossing of a public higliway.

Iu order to make a defendant hiable for an
injury wlicre the plaintif lias also heen itegligent
or in fauit, il siîould appear tliat tlie proxintiate
cause of the inijury was the omnission of bte de-
fendant, after becoming aware of the danger to
wbicli the plaintiff was exposed, to use a proper
degree ofecare to avoid injuring bii.

Diligence andi negligence are relative terins
and depend on varying circumstancea. An act
niav be neghigent at a particular place, whicli
woult not be so Rt anotlier place, and under
different circumstances.

In the present case tlie bouse was'built liefore
the road wvas consbructed. Tlhse conipany liad
run its r-oadt ini close proxinîiity to the bouse and
hftd left the well, where the family got tiieir
waber, on the othter side of the track. 0f ibis
the emiployes werc well am-are. Tliey knew that
tise traek rau close to the biouse and tbat the
famiiy were acdustomed to cross il to obtain
water. Tihis ouglit to have iucreased tîteir vigi-
lance. A1la these fadas, perhaps, wonld flot
ansount to niucli ii tlie case of an aduit wvlo
sbould exerciseiliis fauulties and guard against
danger, but iii bte case of ant infant wbo bas no
discretion thegrule would lie otherwise. More-
over, il learly showxî that the engineer and
firemian discovered tihe infant, and liad abun-
dance of tinte to have stopped tîte train and
saved ils litè but tbey debabcd as to wliat il
really was till>it was too late. Miglit tiîey not,

Obby a close scrutiny and a proper observ-
ance, wliicli it&was their duty to ntake wlien
tliey discovered,ýaI Oliject o11 the brack, bave

The ninîli instruction given for thie defendant,
after laying downt bhc lawv very fairly as to the
riglit of tie defendaîsi to tlie exclusive and un-
interrupbed enjoynieîtt of its track, goca even
furtiier titan piaiîitiff's instruction jnst coin-
nienîed on in reference to defendant's iiabuibiy.
Tbat intîsruction declares tisat defendant is not
responsilile if its einpioyes before and at the time8
tliey first saw the chiid were in tise exercise J1
ordinary care and diligence. Plaintif s instruc-
tion only required care asîd caution its recognis
itsg tIse child after somne object was observed oni
lthe track ;wisilsb the defendant's instructiol
mnatie il obligatory that care and caution should
bave heen excrcised liefore tbe ii' fant was seefi.
As, titis was defendant's own instruction, il can-
isot coniplain. it was a mucli licter olie for the
îulaiittiff thanl the one he got.

The sixth. instruction neels no partidular
commenti. It Iaysidown tlie duties of parenti.
or thsose isaving infants in custody, irn affordiflg
tisen protection and sitieiding tbem fromi daiger.

Il is comiplained titat thie seventh. inistructioni
was refused ;but everytbing tisat was contaiiied
in il was giveil iu a more full and satisfactor!
formi in bbe intb instruction.

dliscovered that il was a cliild? Tlie testimony
ta conclusive that thc cbild was dressed in red,
and that would have very easily distiuguislied
il front a bog or a dog. The instruction, if it
ivas intended to convey tbe idea tbat the eus-
ployes by u.siug ordinary skili and caution after
titcy observed an olijcct on tlie track, couid have
distiuguislied that il was a chid, was entireiy
proler. It is surely susceptible of titis con-
struction, and we are not jusbified in supposing
that it was given witls any other intent, or that
it was difféently iiîterpreted by tise jury.
When bbc facts of tise case- are appiied to it, thi»
conclusion Iollows.

Tite case rtresented, then, is, thaL the persons
runniiing tbe train saw somiethingc on the track in
lime to avoid collision or doing injuîry, anid if,
after 1iey observed it, tbey could, liv the exor-
cisc, of tbat care aud caution whticb the law im-
poses upon tîtein, bave perceived that it uvas a
child in tite to stop tbe train, aîsd they werer
negligent, btie coxupany is hiable. Whilst somne
negligence miglit bave been attributable to those
wbo liad charge of the child, if il was not the
proximate cause, a recovery is not barred.

People iii the situation. in life of those wbo
hiad the custody of the cbuld cannot aiways
attenîd bo it strictly ;aud if it escapes froin tbem
unawares, it nmust not lie injured simply because
il escapes.


