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CONSTRUCTIVE MURDER.

prosecution of it would have been at-
tended with personal injury to anyone;
and iii this respect the case differs from
that in which i was decided that a sinilgo-
gler firing at a revenue officer and killing
himself was guilty of suicide. Itfias ap-
peared to us that in the first of such cases
life is sacrificed without a corresponding
benefit to society by way of example.
For as the offender cannot reasonably fie
supposed to have contemplated the crime
for wbich he suffers, so it is scarcelv to
be expected that the example of bis
punishment wvill have any sensible effect
in deterring others from acts which, ac-
cording to common experience, are itNeyer
likely to lead to the same fatal termina-
tion." With these observations few will
be iîîctined to disagree, b ut very geîîeral
curio>sity might be feit in the inquiry fiow
a (doctrine altogether peculiar to the
jurispudence of thib counrtry., and totaly
incoîigruous with its general principles,
should have corne to be recognised as a
clear rule of law. The explaiiation. wlîich
has been often given, and which we ven-
ture to tbink is the correct oue, is t bat
it spriong from a blunder madle hy Sir
Edward Coke in the interpretation of a
passage trom Bracton. The passage is as
follows :'" Sed hic cnit distinguendumn
utrum quis dederit operam rei lîctte vel
illiciîSe- si illicitie, ut si lapidem prjic-
jebat quis versus locuin per quemn con-
suleveruint hommnes transitum facere, vel
dum insequitur quis elquum vel bovern et
aliquis a bove vel equo percussus fuerit et
huj usînodi hoc imputatur ei."-(Braicton,
1. 3, c. 4.) It can be seen at a glance
that ail Bracton intends to convey hy
this is that killing in the case hie mentions
woUI(1 fe unlawful; hie in no way states
that it would amount to murder (" mur-
druin "), which terni iïîdeed had quite a
special and peculiar significance at the
time at which fie wrote, being properlv
confined to crimes of the nature of secret
assassinations. Bracton, in fact, was too
familiar with the Roman law (in wfiich
the ride on constructive murder is the
exact converse of our own, Dig. 48, 8, 7)
to have made such a mistake ; but Coke
translates and elaborates the above pas-
sage in this way -" If," hie says (Iust.
Part Ill., ch. 8, p. 56, citing Bracton in
the margin), 1the act (i.e., the act in the

perpetration of which the killing occur8),
be unlawful, it is murder. As if A.,
meaning, to steale a deere in the Park of
B., shooteth at the deer, and by the
glance of the arrow killetfi a boy that is
hidden in a bush, this is murder, for the
act was unlawfull, aithougli A. fiad no in-
tent to liurt, for knew not of 1dm ; but
if B., the owvner of tbe park, had shot at
bis own deer, and, without any ili-intent
had killed the boy by the glance of his
arrow, this fiad been homicide hy misad-
venture, anLi not felony. So if one shoot
at any wild fowle upon a tree, and the
arrow killeth any reasoniable creatuire afar
off, without any evill intent in hum, this
is pe infortuniurn, for it was not unlaw-
fuii to shoot at tbe wilde fow]e ; but if he
had shot at a cock or hieu, or any tame
fowle of another man's, and the arrow by
mnischiance had killed a man, this had
heen murder, for tbe act wvas utilawvfull."

Even if Bracton biad ever stated, or
meaut to bave stated, this as 1part of oitr
law in bis time, fis repuitation was fiardly
sufficient, in the face of reason and coin-
mon sense, to have caused its retention
in our books - for, althougfi Coke,, on one

i occasion, descrihles hum as " sorte time a
fainous, judge of the Court of Cornîon
l>leas " (as I find ini record) ",ani a writer

Ioftfie liaws," wve flud that iii Slowelv. Lord
Zrnuh-. (Plowvd. 357), Ciief Biaroni Saun-
ders cited him "'flot as ani author iii the
law, for tbat Bracton and Glanvil
were not authorities in our law, but
fie cited hum as an ornament to dis-
course where hie agrees with the law ;"
and it appears that Chief Justice Catline
was of the saine opinion. The fame,
however, of Coke stood upon a very dif-
ferent footing, and there can be no doubt
that it is to that over-subtie and refined
lawyer that we owe the theory of cou-
sti-uctive murder, which fias been copied
from the Institutes without question or
comment by such old writers as Bacon,
Viner, Hawkins and Foster, and in
modern tiaies by Roscue, Russell and
Brown, whulst it fias often been laid
down as a law to jurers from the Bench,
although, we believe, that on no sinîgle
occasion bas a prisoner been convicted
and sentenced to death for constructive
murder. In one well-known and com-
paratively recent case indeed (.v. Hor-

October, 1878.]


