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I-IOLt.AND V. EÂSTWOOD.-RE KritsrÂw's TRUSTS. [Irish Roýp.

ENGLISH REPORTS.

CIIANCERY.

RE KFUS1nAW's TwRS.
il~ ~~~~~~I h2Ta' loot'at t Jaîand.

A Ma'rIiOCI 'îV iîetgattoibtt nan faft
for he sepîaane u-a, od te triîctia of tL will li
posV-J 10 tada - fi iccý a oof i te capi:al fat hea lîctelit,

fi aywt 'îtttltthc' cd by thet- foî,ý udio rlta ciraina-
SUtin'e' o f the caso to ta 11 tti ic for the purotî
of aei ii cf tUa, tatabainl bu- s.

[V, C. M. 16 W, R. 963.J

Titis Ras a petition for thte adice of thte Court
under 22 & 23 Vict. c. 35, s. 30. lThe question
turned uponi the following clause ln a teili. After
directiug the reaidue of bis personal estate to bie
divideci betweeni bis daugliters iu ejuai sisaras,
lte incoîne of eadit daughter's sîtare t0 be paid to
snch davghter for her life, and duriag covertlre
for lier separote use, ancd tite capital te o liteld
iu trust fior lier chilclveu or otber issue as e

ehoulci appoint, with tbe usual clause os tonmain-
tenance and education, the testator prooceded ;

IAndi 1 alsa empowcr mny trustees nothwitlistand-
ing tio trusts lieriolîctore declareti of te sitie
of ec dlaugiter of mine to apply at any period
or periocis of the life of cadi sucli daugitter for
hier adysucement or otherwist for her beneftt aîîy
part or parts not exceedioîg in the Rlsole eue-

hlf of the capital of lier iae" lThe bus-
bond of eue -of the dangiters was offered a shote,
in a profitable business lu London, on condition
of bringing £5,000 int te portuership, antd it
vas bte desire of itself andi bis wife that the

iooney sitould bie adivancedi ont of the capital of
is vifc's sitare under lthe above will ; but tie

trustees waoe advisedl that tbey could net Hafely
contsent without lte sanction of lthe Court. Il
vas represeuteci titat if tise money oec not ad-

vanceci lte itnsiand aaould lie obliged to raturn
10 bis former enipioyrnent lu thte East Indies,

witither bis wife andi citildrcu would bie unoble to
aceonpany him on accouit of te climote.

Oaboooc, Q. 0., for lte petitioners.
Cotton, Q. C., appeared ta cousent on beitaif

of ail otitet parties interested, saitit lthe exception
of tîtrea linfant ebuldren residing out of lit iria-
diction, vhous il Ras nol titougit uecessary te

]serve.
MALTa-s, V. C., conSii(ereci tit, as a general

ile, ai batever Ras for tic benoîit or lte îusbattd
vas fao lthe benoîft of tite svife, aci therefore

soîtotiuched tue pi oposed arrangement.

IRISH REPORTS.

QUEEN'S I3ENCII.

ROLILAND V. EASTWOOD.,

fi 2 ati ce-Irccguaatty-ta ta iiicticoccl ty attioainy's itegt ci.

V. tare th topy of aI ulat cao-t d -wat enitld Caot of
Caa ian 1Icac, but was tet td aýs af tîte citurt of

Qat, e î'q Bitaîci," tlhe wr it liîtg intfat issucci fot autO
t a nt bliît d flit st Qîîctuh lteni.lî the itr c

asido olt 'a;lgiaî utarkeîi hy defanît îîu lie lcfen(atus
À ; tlt' tua ha , asý dît, ao ci tiat ha liai ,,etarched

11;e fo' ciiff C,îtt-în Pleas faor a 1ilairit, aund Uad his
ci n >tý t picpaoal ad ready faor fing,

As te defeudaut h il lot fi-te citys 1-acs wholiut givingd
plainîliff naticea of tlia eroo, nid at thte eau if tint tlma
had sets aci niotice af tiont, ria cocOs wcQo îf cu.

AS ltae dcfaalt au h îth Sides î os fecsaual ticgltact of the
attaorneys, uc'ithco ta îîf otaitteci ta chîarg a lie t'cts ta
bis olituit.

P. I<eagh applieci on beitoîf of lte defenutitat
in titis casa te sol asido tite judgment mîtîkeci
agoinst Mi. The cary of lthe wuninous andc
plaint serseci was entilei "Court of Comoîs
Piese," bunt concindeu l "Wibness lthe Locl Citief
Justice andi otiter Justices of lthe Court of Qaeîî's
liencit."

lThe action, viticit was for breteit of promuiso
of marriage, 'vas, in fact, iu tue Court cf Qu ýoît's
Panait.

liepl-,intiff's, attarney saue an afid1avit -tut-
ing titase facts, and lS ais llegîttg ta lia andl bic
counsel Ivére nîisled by titis utistatie, ai ou tifi t lia
searclied lthe Cormion Pîcas, anc1 foiind no piîtil
fileul titere, and liat lie bl counsel inistrnet ,d,
auci the defeoce ready far filin-tf, and tiat inecon-
sequence no defence vsas lodged lu the Q î
i3encit.

lThe plaint bore date lte 28h M'ira, vaus
served 31st Maltch, ftlecl liti April, and udmet
marec by deftanlt on tite 14th Api l.

On lthe 22nl Aipril tite defandant,was serveil
witit a notice le assess d'attges, Rîictans itoe

first ie iteard of juciguent being marked agoinst
hlim, aui lthe firsb tite lie ntîla the arrar oltici
isIec itim. Notiting 'oas datte liv ltae Ofen-

dont, however, till the 27th April, obian Le
served notice of titis motion.

lThe plainîliff vitdrew bis notice la %n secS
damages on thte 2ud May.

R. Fergoaon, contra, submtuitel ltaI lte defen-
fiant vas ton late, as titis vias an, irreignlarity
wbicit be miglit waive. Ile citeul Cititty's Areit-

bld, Il Ed. 204, 976 ; TYoooTe v. Ditaacïnlcile, 5
Ir. Jur. 239; Ifflmes Yv. I[uîatt, là DowLi 487.

WscIT'rcsru, C. J.-te defendaul naturally
looks te lte beaci of the document serveci te se

Ritl court il is lu, and lte plaintiff has ne rigit
la issue a writ likely te misîcafi. The defendict,
itawever, on discovery of lthe errer, says noîuing,
but waits for five days, andi at the end of itt
lime serves notice of titis motion. lTae judg-
nient musI lie set aside, but liotit aides mu st pay
titoir oan cosi8. Wliere a, teclilel airer bas
laken place, one pî'ofessioual, m.at is bounîd ta
give lthe otîser notice at once ; if titat Itud beau
doue bere, lthe mile os te cosîs wouild lobe a dif-
feront sitape.

OlBIoeN, J., ceucurreci.

FoTrzttAm, J.-ucre were fonîts litre, ou
lotit aides, bat il is our tioty te enourage a fair
and canldic practice. lThe liraI notice tito plain-
tiff got of te errer was lthe notice of titis motion,

wiicl is a most irarlike motion, serveul fiee days
afler lte discovery Gf the defaencant, obviousiy
for lte purpose of nsokiug cests by lakîng- alvaît-
loge of lthe sîip of lthe plaintiff. I cencur tibt
ltera shonld le ne cosîs, but fusIlier suggest
tlot il sitould bie addled le lte mule ltaI neititer
plaiuliff's uer defendauf s attorney sitoulc lio
permillecl lu charge bis client te costs ineuyrmel
by bis negîct.

GEORGE, J., concurraci.
Blsîecci'-tî

.1October, 1861

En,. iLep.]


