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cited sect;on 3, sub-sections 3 and 4, and Arch.
Prao. l2th editicn, 1472; Parker v. Bowvll 7
U C. L. J., 209. 4th. That the informality
or rnsufficiency complained of sbould be clear'ly
set out on the affidavits, petition and som-
mons, uand cited section 11, sub-section 13, of
the Insolvent Act, and Arch. Prac. 12 ed. 1'476
and 1475. 5tb. That the mode whereby a
creditor is to obtain rigbts under bis execution
are provided for by the Insolvency amendîment
Act of 1865, section 16, by petition, Signified to
the assignee and others interested. And lastly,
as to the debt wbich constituted the plaintiff a
creffitor, in s0 far as the note of MIcPherson &
Ulasgow was concerne(], tlint there is an implied
promise to pay the plaintiff on the part of the
defendants, s0 8000 as an act of inso!vency was
c-iiimrtted.

E/lis, in repiy, insisted that there was an im-
pliel auchority for the petitioner to move to set
aside the proceedings under sub-section 10 of
section 3, the words "lan.y pe.lrlion," &o., also
urider the amended act, 186.5, section 16, and
cited Parker v. NcCrue, 7 U1. C. C. P. 124; and
as to the liability of det'endants for Mnney paid
by plaintiff, as their surety, cited Ardrew v.
Jiancoce, 5 E. C. L. R. 490; SPragge v. lain-
moud. 6 E. C. L. R. 37; 6'ibson v. Bruce,' 44 E.
C. L. R 214 ; loulby v. Bell, 54 E. C. L. R.
284.

On tbe same day the following judgment was
delivered by

HuGHEs, Co.J.-As to the service of tbe petition
upon plaintiff's attorney, 1 consider it was quite
sumeiient to give the plaintiff une clear daiys
notice of it, to serve it as it was alleged to bave
been served on the evening of Saturday, return-
able on Tuesday morning, wîthin the nieuning of
the 9th sub-section of the 11lth section, ia the
absence of any ruie of court req'riring papiers in
insolverrcy to be served before aL particular bout-.
I do not know, and it was not sbown, at what
hour tire petition and surumons were served, nor
is it sbown by any aîffidarvit that the copy served
wris flot a true copy. The nffidavit put in for
the petitioner slhews tbat MIr. Charles Ermatinger
served thein on Saturday, the lOth October. in-
stant. MIr. McLean pointed out, ini the copy of
thre petition Ire prodmrced, some tritling andJ un-
impirtant verbal defects and cierical errors,
(just sucb as a clerk recently articied, and unac-
customed to copy legi documents, often makes.)
but whiob in tis cas;e were not c-iceulated to
misie.ad; it was a sufficientiy perfected copy to
enable the plaintiff's attorrey fuily to unler-
stand wbat tbe purport of' the petition and appli-
cation were. 1 therefore overrula tbat objec-
tion, for he received ail the notice tbat was
necessary.

As to the Srd objection to the petition, I have
met witb some difficulty in satisrying myseif, in
*view of tbere being no provision autborising the
aetting asîde proceedinge for irregularity at tbe
instance of, any otber thain tbe defendant. I
know tbat it was at one tinre doubted whetber a
judge of a District Court, in vacation, hmd au-

eà tbority to set aside an interlocutoryjudgment, or
give time to plead, hecituse the District Court
,Act tbvn existing. wbiclr constituted the court,
and its practica did'kmot speciaily prescribe sncb
aurb ority. and tberefore tire defect waq subse-
quen tly supplied by the passiug of 9th Vie. cap.

2, of the statutes of Canada. The judge of an
inferior court is always beld by the superior
courts to be confined to the powers and jurisdic-
tion conferred upon bim by statuta.

Tbere is no doubt whatever that were this a
proceeding wbicb I couid amend, I have full
power conferred upon me hy the lltb eub-sec-
tion of tbe i Itb section of tbe Act of 18u4. On
the otber band, it bas been urged that tie pro-
ceeding 18 50 manifestly witbout foundation, be-
cause tbere is not a sufficient compliance with
tbe requirements of tbe 7tb sub-mection of sec-
tion 3 (Act 1864), tIret any court must ha held
to bave sucb an iriberent jurisdiction kgs to re-
quire the law and practice of the court to be
substantiaily complied witb.

The judge of an inferior court cannot grant a
new trial on tbe rnerits uniless the statute gives
hlmi tbe power to do so : 1 Mosely on Inf. Courts,
283, but it bas been held that if a judgînent
had been obtained by a fraudulent surprise, tbe
judge nlay grant a new trial, Bayley v. Boumne,
1 Str. 392; so it bas been beld tbat the judge
of an inferior court may grant a new trial for
matters of irreguiarity, as wbere proceedings
bave been contrary to the practice and rules of
tire court ; Ib. ; and vide .Jewell v. 1h11, 1 Str.
499.

I find it laid down in Archbold's Bankruptcy
Practice, 10 Ed. 378, for certain irreguierities
the court will annul the fiat, as for a misdescrip-
tion of a place of residence of tira petitiouing
creditor, but this was done by the Court of Re-
view in Bankruptcy (sea same Vol., p. 376).
There is no Court of Review for ksovency pro-
ceedings bere, (as there used to be under the
Barrkrupt Act, exce.rting in tbe way of an ap-
peril froin the decision of the jud ge, s0 that un-
less the judge bas the power to set aside pro-
ceedings for irregulrrrity it cannot be doue at
ail, no matter bow irregular they may be.

The strict wording of the 12th sub-section of
the 3rd section gives no more right to tbe de-
fendant than to this peritioner to move the judge,
nor power to tbe jmrdge to set aside proceedings
t'or irregaiarity ; tire sole ground upon wlrich
defendant can petition to bave the proceedings
set a:side rs on thre ground that bis estate liras not
become suhject to comptmisory liquidation, wlrich
involves merely in stricness an enquiry upon
the merits.

I apprebiend. bowever, that tire power to con-
trol aird errforce the practice of tbe court musrt
exist somewlrere, and nrust be primarily in the
jmrdga. suhject to an appeal: tbat is wbat 1 must,
th oeefore. bld at present, util I am better ad-
vised, and tbrit the 7tlr section of tbe arnended
Act of 186.5, with reference to tbe "cofiieshing
0.f ppoceeding.,." applies to the différent modes
by wbicb proceedirrgs in Insolvency migbt Lie
contested, as îhey are in England, by actions of
trespass arrd trover, and tIra like, notwitlrstand-
ing proceedings of adIjudication in the Court of
Brîarkruptcy there --and wbich, but for that 7th
section, nriglrt Lie iustiîuted here for the same
purp ose. flere, ibat section malies ail sudh pro-
ceedrngs conîclusive for ail purposes after a cer-
tain tirne, wbich, to my mincd, argues iu favor
of, instead of against tIre application of this
petitioner. amnd of ail sucb applications by tbose
wîro may Lie interested in tbe proceedings or in .

the defendants' estate.
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