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leiç/J8 'os e, cited Co. 3 Inst. 27 n, by ail the
judges, that the statute of 1 & 2 -Mary abroga-
tecd the statute of 33 Hl. 8, for the end of chal-
lenge is to have an indifferent trial, and al
Acts of Parliament made before the Act of
1 & 2 Ph. & Ma., for trial of high treason,
petit treason, or inisprision of treason, contrary
to the duc course of the iDommon law, with
challenges incident in those cases, are restored:
Ibid., p. 27. The statute of 33 IH. 8, c. 23, was
tiios decidcd to be in derogation of the common
l.îw. Lt was provided by this samne act, that
ir a mnan attain ted of treason, becarne mad, not-
Wv;tlstaîîding this, he should be executed;
"wlich cruel and inhuxuan law" (says Ci)ke)
"livudl fot long, but wvas repealed, for in that

point, ,xlso, it was against the common law,
becau.se, by intendment of law, the execution
of the offender is for example ; but s0 it is not
wbeii a niadman is exccutcd, but should be a
iniserable spectacle, both against lam, and of
extrime inhuinanity and cruelty, and can be
no example to others -" Ibid.. p. 6i.

10>. Again, the statutes of 1 Edw. 6 and 5
6<w provide, that, for tx'eason, petit treason,

&c., & c., there shall be two sufficient and law-
ful %witncsses, &c. ; the latter statute using the

00d "tvo lawful accusers," in reference to
'hich it wvas adjudged in Lord Lu,4 1 ' Lue,

PcrsR., 1 Ilii. 14 El., that, as there were no
ote accusers" known to the commion law,

but lawful accusers or witnesses, they must
-1)e Sticbl as the coinmon law requires, namiely,
'Itwi'tl witnesses. And, by the ancient coin-
,ilon law, one accuser or 'vitness n'as not suffi-
ient to convict any persoîi of high treason,

for, in that case, "it shaîl be tried before the
conistable and marshal by combat, as by many
,.records appeareth. But the constable and
iashal shaîl have no jurisdiction to hold plea

'o)f anything which n:ay be determined or dis-
cussedl by the common law :" Co. 3 Inst.* 26.*'Ihat two witnesses were required at common
law appears also by the Mirror, ca. 3, ord.
deat., and by Bracton, 1. 5, fol. 854; and
*accusers" and Ilwitnesses," in the above

acts, were held to be synonymous.
11. Britton says, if felons coi-ne in judgment

.to answer, &c., tbey shall be out of irons, and

.ail mianner of bonds, so that their pain shal

.not take away any mnanner of reason, nor
-theno constrain to answer but at their fre
will: cap. 5, fo. 14. And, again, lie says,

4&and of' prisoners we will that none shall be
,put in irons but those which shall be taken for
.ièlony, or trespasa in parks or vivaries, or
wvhich be found ini arrearageS upon account,
andl we defend that otherwise they shaîl flot
be punished nor tormnented'" Britton, c. i1,
fo. 17. And the Mirror-" Lt is an abuse that
prisoners be charged with irons, or.put to any
pain, before they be attainted.' cap. 5, § 1.
And Sir Edward Coke says-"l Lt appeareth,
that where the law requireth that a prisoner
should be kept in 8alva and arota custûdia,
yet that that must be without pain or torment
to the prisoner :" Co. 3 Inst. 35. The Duke

of Exeter having brought in the rack or brake.
which is allowed in many case-s by the cvl
law, Sir John Fortesque, Chief Justice Of
England, wrote bis book in commuendation
the laws of England, sbowing that ail tornxcnUt9
and tortures of parties accused were directlj
against the common law of England, and alsc
showed the inconvenience thereof, by fearfflli
example: Fortescue, ca. 22, fo. 24. A (lues',
tion, in reference to this inatter, having becn;
put to the judges, they unanimously (lCclarCd'
that the rack was unknown to the lawsOf
England: 4 Bla. Com. 326.

12. IlBy the common law, to avoid ail eXS
tortions and grievances of the subject, n
sheriff, coroner, gaoler, or other of the king'le
ministers, ought to take any reward for doing,
of his office, but only of the king, and thaib
appeareth by our books, and is so declaredi
and enacted by Act of Parliarnent of 3 Edw. 1J1
And a penalty is added to, the prohibition of!
the common law by that act. But after thst
this rule of the common law was aitered, axdi
that the sberiff coroner, gaoler, and other thel
king's m inisters, might in some case take 01
the suhject, it is not credible what extortiong
and oppressions have thereupon ensued."' S0
dangerous a thing is it, adds Coke, to shake
or alter any of the fundamentai rules of tht
comnion law ; which, in truth, are the maiux
l)illars and supporters of' the fabrie of the cou"~
monwealth: 2 Co. Inst. 73.

13.* St. Germain, in his "lDoctor auJ 'Stil
dent," c. 7. fo. 23 (said to have been writtcPl
in 1518), says-"lBy the old custom of the
realm, no man shail be taken, i'nprisoned, dis'
seised, nor otherwise destroyed, but lie be put
to answer by the law of the land. And thi5
custom is confirmed by Magna Charta, cap,
26." Coke, in bis 2 Inst. c. 29, p 45, e%ý
plains the phrase Ilby the Iaw of the ,"
here used, to m"ýan "lby the common law,
statute law, or customi of England, which have
been declared and interpreted by authority Of
Parliament, by our books, and by precedents."
Hie also renders it Ilby due process of the coUn"
mon law ;" 2 Inst. 50; and, thus, "No mai'
(shahl) be put to answer without presentineffil
before justices, or thing of record, or by diu0

process, or by writ original, according to tic0
old iaw of the land :" Ibid.

14. As regards these styles or appellation5s
of the common law, Sir Matthew Hale furnisbe,
an enumeration of them, and the reasons 0I0
which they are founded. 0f that, above refet'
red to, from St. Germain and Lord Coke , iil
says-l"'Tis called sometimes by way of exxW"
nence, Lex Terroe, as in the statute of Mag[o'
Charta, cap. 29 :" Hale's Hist. of Com. La«
29 ; adding, that there the common law i5
principally intended by those words <eut p6t
legem terre, as appears by the expositiOO
thereof in several subsequent statutes, alla
partîcularly in the statute 28 Edw. 3, c.3
which is but an exposition and declaration O
Magna Charta.
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