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1'lent; for they contracted in respect of a pres-
ent appointment, and flot a future one at somne
'fidefinite time at the will of the company; but
eVen if they could be made liable on notice, no
S3ucb notice was given.

,Pei5îar, for plaintiffs.
Kean, for defendant.

bivisional Court.]

POTTS v. BOVINE.

[June 29.

Will-Cujus est solum eus est usque ad calumî
-Rbuttab/e presumption- Occupation of
a2djoining- occupant.

Trhe maxim. cujus est soient ejus est usque ad
cýe/tem is flot a presumptiofi of law applicable
In ai cases and under ail circumstances, but
the presumption may be rebutted by circum-
stances existing at the date of the devise
Showing it was flot to apply.

When, therefore, in a devise of land the
bOundaries, according to the above maxim,
W'Ould include an edifice built upon a gang-
W"ay, or right of way, but the circumstances
exlisting at the date of the devise showed that
't Was flot intended s0 to pass, but was to be
PaIrt of an adjoining edifice, to which it was
aIttached, and with which it was intended to be
115ed, and was used; it was

H1eld, to pass under the devise of such ad-
j'ning edifice, described, in addition to its
lletes and bounds, as occupied by its then
'ccupant.

Dickson, Q.C., and Burdeit, for plaintiff.
Nor,.hrup, for defendant.

b)ivisional Court.] [June 29.

TYSON v. ABERCROMBIE

Cjatteli nor/gage-Consideration-Parol evi-

dence Io vary.
Achattel mortgage of certain timber wvas

eXcpressed to be given in consideration of the
eaYmnent of $300 to the mortgagor; ail the
CoVenants and provisoes being applicable to a
rnofley payment or default therein. The mort-
e1agor's father was indebted to the plaintiff,
the rnortgagee, for goods, and the father de-
Sirng to get more good§, the plaintiff delivered
flther goods to him, amounting in ail to $300,
Ot' receiving the mortgage security. The de-

.e1atgave paroi evidence to show that prior

Divisional Court.] [June 29.

CLARK v. HARVEY.

Mortgage-Short Forrns Act-Power of sale
wilhout notice- Validi/y under Act-Entry
prior to sale.

The power of sale contained in a mortgage
purporting to be under the Short Forms Act,
was IlProvided that the mortgagee on defauit
for one day, may, without any notice, enter on
and lease or seil said lands."

Held, Per GALT, C.J., at the trial, that this
case was distinguished from Re Gichrisi and
Island, i O . R. 537, as the sale there was by
an assignee of the mortgagee, and not, as here,
by the mortgagee himself ; that under the
power entry on the land was flot necessary
prior to sale.

On appeal to a Divisonal Court,
H-eld, ber ROSE, J., that the power was oper-

ative under the Short Forms Act, and there-
fore the point as to entry was immaterial. Re
Gilchrist and Island dissented from.

Per STREET, J.-The form was flot opera-
tive; and the words, therefore, mnust be con-
flned to their actual meaning apart from the
statute; and that under its terms the power
did flot arise, or, at ail events, could not be
exercised until entry made on the land.

Osier, Q.C., and Shepley, for plaintif.,
Bain, Q.C., for defendant Fisken.
Moss, Q.C., and A. C. Gall, for defendant

Harvey.
T. P. Gal, for defendant Barwick.
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to giving the chattel mortgage the mortgagor's
father had sold the plaintiff the timber in ques-
tion, which was cut off land belonging to the
son, the mortgagor; that at the time of the re-
quest for the further advance, a portion of the
timber had been delivered to the plaintif ; that
he deciined to make the further advance un-
less the deiivery of the balance of the timber
was secured; and that the mortgage was given
as security therefor and flot to secure repay-
ment of the $3oo; that sucb balance had since
been delivered ; and it was urged that the
mortgage was therefore discharged.

Held, that the paroi evidence was inadmis-
sible.

Reesor, Q.C., for plaintiff.
Masson, Q.C., for defendant.


