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of the ninney whieh defendarit had rercived by rnortgaging che property. Th
staternent of claini also charged misconduct in variaus wavs. The statement

-g of deférice offéred to recoiive>' the property and accoutnt for ail înonevs
received, but derendant clairned a sum of $tooi wlich he alleged thut the

"~ ~.y"plaintifl had agreed to allow hirn for bis services as trustec. The' trial judge
founid that plainti«fhad ajgreed wo pay the $t00, but in ordering the reconveyý
arnce and taking of accouints, he directedt that no renl-uneration be allowed wo

ÙJ4 the defendant, and declined tu make anv order ftr costs. The defendant
appealed on both grounds.

Hdd. (t) that defendant shouldt be .allowed the Sîoo rmiuneratioli Agveed
on. (2) Follovwing Hill n 'lrustee4, 566, and cases there cited, no iscundci.c
having been proved, that the defendant vas entitled to his costs as betv,'en
solicitor and client, (3) That an appeal as to costs may be hearc i ad decidezl
Wheu, as here, the appellant suvcee.ds on anothet' substantial ground of appeal
HIlarphate v Shaek/t'ck, '9 Ch. 1). 215.

Semble, that an açppeal as to eosts may sornetires bc entertained %vhen
the appellant riises anotlier ground of appeal, not nierfly colourable, although
lie does nit succeed in it ; or where the givinz or withhoIling of rosts is fout

F ~~vholly discretioitar>, as in the case of a trustee guilty of no inisconduci
Farrowv v. Ausin, tg Ch. 1D. 58 ;Tur,u'r v. Heincock, 2o Ch. D). 303 P
Knfrhr.r wil, 26 Ch. 1). 82,

well'd, Q.C*, for plaintiff. Evart, (.).C , for defendant

Killam, J.]ýr. v. C li.ottHé i:.Aug. iS.
C'ss-St'ale of etosts- l'radte.

The plaintiff recnverecI a verdict in the Queen's ltench for $10109 in a
suit on two promissory notes amounting with interest toi $532-47. No certifi.

t cate for costs was granted, but the plaintiff contended that the cvi'ence
showed that the action n'as really one for the aalance of ain unsettlecl account,
exceeding in the whole $400 ; and on that account not of the proper comp t-
ence of a County Court, and that no certi6icate n'as necessary. On an appli-
cation to a judge for a direction ta the taxing officer a5-to the scale on whirch
the costs should be tued

Héd, that in t! e absence of a certificate froin the jtîdge before %V1oî1n the
action Iîad been tried, the record alune and not the evîdence shotîld be looked at.

So far as the reoord showed the action to lbe within the proper conwetence
of a Count.' Court. and, followving the statute, only Counity Court costs shloulcl
lbe allowed tw the plaintiff, and the' defendant n'as entîtled to tax Iiis costs of the
action as between attorney and client, and tu set off against the plaintifs%
costs and verdict so vnucli of such costs of defence as exceed; the taxable costs

of defence whicb would have been incurred in the Couinty Court, Costs (ifk the application allowed to the defendant.
,.~ ~ Phi»u,, for plaintiff. Allen and Caineron, fot' defendaat.
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