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The inattec now to be considered was the dlaimi ba.sed upoun ti
Act, and the first question was, whether the action was bqp
within the Lune liinited.

By sec. 9 of the Act, no action shall be brought to set amide
have declared voidi any sale for failure to comply with the prc
sions of the.Act, unless such action is brought within 60 da,%s fr
the date of suehi sale or within 60 days from theldate wheun 1
creditor attackitng suchi sale first received, notice thereof. T
action was not brought wvithin 60 days froin the date of the se
and the question was, whether it was brought within 60) days fre
the date wvheni notice camne to the plaintiff or his solicitor.

After the plaintiff had reeovered a judginent againstA.G.Fult4
and more than 60 days before this action wvas brought, the pla
tiff's solicitor had an interview with Fulton's solicitor, the plaitii
solicitor seeking and obtaining information about Fulton's deaij
with certain interests whiich he had in> a timber compauy; a
Fulton's solicitor asserted and the plaintiff's solicitor dex>ied th
in the course,* of the interview, the rnatter of the sale an>w
question came up and the boua fides of it was discussed.

Eachi of the solicitors was perfectly sincere iD bis staternent,
to hlm recollectioxi of what %vas said at the interview. The ci
was one where, of two wituesses of equal credibility, one poeitii,
avers that certain words were said and the othýer as positivi
denies it. The rule to be applied îs that mentioned li L&ne
Jackson (1855), 20 Beav. 535; Lefeunteuin v. Beaudoin (189'
28 Can. S...89, 94; Kastor Advertising Co. v. Coleman (19Q,
Il 0.1-R. 262, 267; Rex v. Stewart (1902), 32 Can. S.C.R. 4ý
501; and other cses. It la Wo be found that the staternent v
mnade, and that he who denies iL has forgotten iL, uxilesa there
soniethiug cime in the evidence which justifies the opposite coxie
sion.

The evidence of the plaintlff's soficitor was said Wo be ,
roborated by the fact that he made a mem-orandum. o! morne o! t
things told lhuxu about the timber, and that nothing about t
sale uow ini question appeared in that memorandum, and by t
further fact that he conunenced this action very soon after
had cxamined A. G. Fulton as a judgment debtor and hâd obtain
information about the sale of the interest lu the partiiers
assets. Against these facts, howcver, was Wo be set thc fact th
the plaintiff's solicitor said that, at the Lime when lic recoyered 1
judgmeut and afterwards, he did not suppose that A. G. Fuli«
who managed the business o! thc partuecship, had any real inten
in the business. If he did not attacli any importance to A&. i
Fulton's counection i wth the firni, it was quite posbethat
Mtaternent coueerning the sale of his interest, and even soi
conversation about the good faiLli o! the transactioin, made &


