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le:%et lsenpable of contsaderalble amendincut. IVe ssy this not
lu any spirit of diseparsgeoaent of its laite distinguished author,
It whom in due die credit of liaaing providod nomne practical
reauedy fur an i3vilf apresent urgency, butas a comment uoa
tho Act considorel as a piecc of legal niechanitim which we
are induced ta mnake in the. interese of law, and wbieh we think
wiIl lie faund ta bejustifleil by fair argument aind criticismn.
114s @tatute, huvrever, maby b. referrel te in passing, as a
cliaracteriBtic specimen oi the rougb and ready, but nlot always
ecientific wurkmanship afi ts author, whila the great popularity
with wlaicb it han been receiî.ed may be aloo natifled an an
appreciation of bis services. AM, however, the tendcncy of
thc enactient in ail in favuur of the publie and againet railway
companiee, its popularity le sufficiently acc<)unted for without
acccpting it as any proufofnfthe strict equity ati the metteurs,
still les@ of its perfection ae a specimen oijurisprudence.

In critieising tbe act as the work oi the I.egislator, comnmun
Iftirnosa requires; tbat a due regard abould lie paid tu the an-
tecedent statu ai the law, and the occasion which calle 1 fur it.
It was prafemeodly a substitution for the. ancient systein af
deadands. By the ancient cammon law, in case ai death by
accident, the instrument ai death wu@ forfeitod as a deodand 'ta bo ditqpomed ai for the benefit of the @oui of the deceased.
The specific deodaaid wau gradualy converteil into a pecuuiary
fine assessei by the jury as the value ai the instrument lu
place oi whicb it was paid ; and this fine becanio forfeited
beneficially ta the crown, or the lard ai the mier, aiter the.
ulterior purpase ta which it wa& formally appieil bid been
declared su pýet.ltious. Jurien, however, vere uaturlly disin-
clined te iu flict a fine ln this mauner and with thie destination,
and gradually taok tapon themselves te dimiuish the amaunt,
until the practice prevailed ai asesing the deodand at an
aniout merely nominal. Upon the. int.roduction of railwaye,
however, their feelings were excited lu an opposite direction,
and tLey Nented t ubî indignation at the supposedl negliàgence
ai railway compauiee by au exercise ai theïr lo dormant
paver of aseseîng the eoand at a ubetantial atioaant. Thie
attempt ta revive deodanda was (baud ta Le quit. alien ta the
sipirit af the age, and quite inadeijuate ta tLe requirements ai
the occasion; and at the saine tiine te novel apprebensione
exci ted by railway accidenta called urgeuti*y for saine legialative
interposition. Accordingly, deodande, which had become
practically aboolete, were abali3hed by statute, and lu their
utead vas enacted the statute, 'wbicb nov passes by the naine
oi the laite Lord Chancellor, which vas thue inepired by the
twafold intention of providing a enhtable penalty in place ai
the deodand, for the euse ai death, aud ai nppropriating the
aniaut of the penalty by way ai compensation tu the relatives
ai the deceascil.

The etatuta le nov no langer ta lie coneidered on historicai
grounds, and oniy witb reference ta the purpame which calledl
it forth. It retaine a promnent place in aur etatute book,
and occupies a position ai betiaus, importance iu car social
aaystemi. It muet stand or faill by its owu merits or deinerits
with respect ta the circumaitacces ai the present dey, aud by
its intrineic capscity ta fulfil the funictione wbich it undertakes
tu discharge. In this uiew vo propose ta diseue it, and vre
înay thîriy take as a test ite manuer ai dealing with the relation
betwreeu railway companies and their passeugere, which ie by
far the muont important and irequent subject o ait luperation,
aud that which it vas nioet particularly designeil ta regulate.
As the subject, we flild, is too ext.ensive for aur preseut limite
v.e muet reserve aur observation au the details ai the measure
for another week, andi confine our attention at Present ta a
singie point. it le a point, bowever, ai vital importance, as
it touches the very groandwork and principle ai the statute.

Before tbie act came loto operation, the ation for damnages
caused by negligeuce, which resultein l death, wus barreil by J
the riaxian of the. camminn law ; 'l ct 1wrsoaoUs marutur cum
persona." This maxia vau originaiiy uni versaaliy applicable ta

jail action., for wrongg, whether ta persan or property ; but the
auperior vredou. o a star agaes appacar tu have interibreted it an
cxpoping the dcfi'iatncy ratier thau ezpressang the poIicy' oi the
common law, anad to have arrived et the conviction duit an coin-
mon justice every vested right ai action, sa fair as liracticable,
should psata the repreeutativca ai the deceaaed party en-
titied. îtiglats oi action iu respect ai injuries to praperty, rmai
sud personal, bail already been thus secureil te the deceaiet's
efitate by successive enacuinenta; but rights afiactioin respect
of injuries. to the person Lad remnained la therto extiuguielied, ast
at comman law, by the death. Was it thon tîae p.alicy ai the
sçtetuto te Pupply tha defect ai the commoý Iaw in a %ianilar
niatiner lu respnect et' rigiats a ction for perdonal in.juries ?
Duoes tlae etatute in affect operate by tratntferriug the decenosedsa
right ai action go his estate or reprea.eutativea? or does tie
eitatuto leave the commuon law uutaucaed. aind croate an entirely
new causc ai action? l'tie laq~uage af the enactment 'gI Le
f.aund most uudecided and ambiguou r upnn til point, viaicti
uevertheles we venture ta suggsen li. a point ai seriotas imnport-
ance, aud one which goes tu tha er ra ai the claiw. l'ho
quemtion han an ane occasion betn iuetally monted, but
not lu snianuer w requir a decisave exaluinstion. It may Le
safely predicted, however, that t wili one day again preseut
itef ta the judgee iu a manuer which wiii demand a soiemn
decinion. W e have nnly ta suppose the vea-y probable case,
tbat a person inpared in a railway accident shaulil aocept eaux-
pensatioa iram the !onxpauy in satisfaction ai the cause ai
action, andl aier receiviug satisfaction shoulti die ofithe injur.
aud that dlaimi under the statute lu respect ai hie death should
afterwarde be preiered by bie representatives againat the. oS-
pany. The questions might then b. raiseil; would the rigbt ai
action against the campany for their negligence Le wholly dis-
charged by the saisfaction made ta the deceased ? or would
the representativeq ai thu deceased acquire a nov and distinct
cause ai action notwithstanding the satisfaction ?

Yn whichever way the point ie decided, the re-suits will ho
remarkable; iftho action in question in that ai the persan ini-
jured,the comauy by a speody adjustuxent afitheir laims for
compensaio may aiten avoid the mare serions liability arisirag
upon the death; ifon the other bandl the action in that afute
representatives, the company riay be actually eoxnpelled ta
pay full compensation ta the deceaned, and yet remain liable
for damages tu his relacivep, wlao at the samne tima, may bu
the very pevions 'who have become entitled by the death tu
the previaus compensation.

The fâzt that this quaestion le bu open ta argument on the
face ai the statute is a conclusive proal that in fraining is pro-
visions their bearing upon the previaus state ai tLe common
law did uaL receive a due meature ai coneideration. Attention
appears ta have been directedl Loo exclusively ta the avoowed
abjects ai repiacixg the. aucieut deodaud by other forin ai
penalty aud providiug for its distribution amongait the iamnily
of the deceaseil. It appeare tu have beeu overloaked, that the
party injureil. If Lo surviveil a sufficient time for tiae purpose,
anight himeehi bave hie action for the neçligenee ai the coin-
pany, and receoir comp ensation, which, in case oi serion i u-
jury might sud probably woulil ho greater in amaunit than
bhat asecssed upon his deata. Tt couid ecarcely have been iu-
tendeil thai tLe compauy eboulti suifer the penalty for their
negligeuce twice over; novr on the atiier baud that by a speedy
seulement with persons elightly injured they should b. enabicd
tu escape the riek of ultimata liab.ility ta tLe fainily in case ai
beaUx. TLe liabitity ai the comnpany aught ai any rate te ba
adjusted an such terme as would avoid'îheee uncertaintie;
and the statute requires a correspandingaudmnt. What
parioular tortu af amendaientin expofient and upon what
principles the lability of the c.ýaapany should Le fiually ad-
pusted, are questions tu whicii vo cau only attemxpt au anever
aiter a full cousiderrtion ai &il the provisions ai the statute
which we are campelleti ta pomipons tu a future oc'.asion.-Jur.


