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When it is eontended that the Judge must regard tiie
case from the standpoint of the public, that contention mina,
that lie inust put himself as far as possible in the position
of an ordinary purchaser; not in that of a inan going Ini to
purchase goods with the aid of a microscope, but of one
doing business as it is ordinarily donc. A person having,
from advertisenient or otherwise, acquired an ïiipreissioni that
a particular article is a desirable one, goes intod a shop ex-
pecting fair, honest, and candid dealing on the part of thie
salesman; lie does not expect to be deceived; and thierefore
he is not called upon, 1 think, to examine the trade marko
critically, but oniy in a casual way. If this view be correct>
iA may be admitted that the ordinary purchaser in s0 pur-
chasing îuay be deeived, aithougli byv a more critical exaim-
hiation hc would have been able to distinguish betweetn the

repcietrade marks. It is a not unusual thing for a per-
son of even more than ordinary care and intelligence to ha
nii4taken or deccivnd often only diseovering the mistake or
deception after it has oceurred and when something il"
ealled his attention to it.

Il defendants were desirous of chianging their tr-ade inark
"B. S. Co." to some other, how cornes it that of ail the ot Il,'

designs which ingenuity could have applied they bit upon a
letter of the alphabet nearest ini appearance and ini soilld jo
timat of plaintiffs? 15 it a coineidence, or were, defendauts
endeavouring to substantially copy plaintiffs' trade mark
with such a sliglit variation as would enable them to e>d
tlie legal consequences of infringeinent, and tliins secure- ta
themselves the benefit of the confusion in the puiblic inid ?
1 xvould have thought that if defendants had an honiest. ex
planation to give, one of them. would have gone into til
witness box ani ofl'ered it. Hie has not donc sýo.

Now, what are the elernents in rtern e to tis, butt'on
which wouid be likelv to deeive or lead1 to miistake? 1
nlot agree with Mr. Jones that the t4t is siimpyi a1s t~
whether the letter "B" may be confounded wýith the letter
"D." The case is not limited ta that babl questionj. It
was not necessary, 1 would think, if defendantswre.,lo
to avoid confusion, for thcm to have scleeted. asý t10V SjYqj
to a~ )e donc. a buttoneciel like that of plinitifs, Ilo

hihto engrave the letter. It is the same as that of pjjn
tifs'ý' in shape, in materiatl. in design, in colour, in oii
T dIo not saY that Mafndants eould have 'msed th,' tier " )


