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Important Judgments in the Superior Courts.

Court of Appeal.

DOYLE v. NAGLE.
[BuP.TON,OSLEft AND MIACLrsNNAN,JJ.A.,

[Sit» MAitcl, 1897.
i ii-Dev&ise of Propcrty 'not

owneci by testactor by mnistakce-
Intention-Mlistalce -Devise of
1property ouwnecl by testator 'up-
kteldI-ickey v. Ficicey, 920 Ont.
R. 371, foliowvedL
Judgment on appeal by plain-

tiff fromn judgnient of Falcon-
bridge, J., in fa-vour of defendant
Jas. McGoVern, ihl action for con-
struction of wvill of Owen Mc-
Govern, heard uÉon motion for
judgment on the pleadingis. The
testator died in 1894. The will
-was made ini 1891, and after
directing that his debts, etc.,
should be paid, devised the
Ilresidue " of bis estate as fol-
lows:-" I grive to rny son James,
bis beirs and eissiguns, the south-
westerly quarter of lot 11, con-
cession 4, in the township of Ad-
jala. 1 give to my said son James,
bis heirs and assigns, my farm,
consisting of part of the west half
of lot No. 12, in the 5th conces-
sion of the said township, on con-
dition that hie shall pay debts
and legacies."1 The test-itor had
no interest in the sDu»,h-west
quarter of lot Il iu the 4th, but
was seised in fee of the south-
w-est quarter of lot 12 in the 4th,
at the trne of rniaking the will,
and at tlue tiiune of lis decease.
The Court below hcld (distin-
guishing Hitcy Y. Stober, Il 0.
R. 106, and following II'ckey v.

Iicy,20 0. IR. 371) tluat by the
will the testator devised the land
lie did own to the defendant
James McýIGovern, bis son. The

appellant tontended thiat the
testator died intestate, as to the
south-west quarter 0f lot 12 in
the 4th. The Court agreed vitli
the Court below in uplioldingr the
devise, and disrnissed the appeal
with costs. M. Scanlonl for
appellant. J. Hood (Barrie), for
defendant, James McGovern. D.
IZoss (Barrie), for other defend-
ants.

NOVERRE v. C[TY 0F TORONTO.
Damnages for injuries by .fallinq

-now and. ice - Plctintsff
usig street or 'way 'fot opemiecl
for public traý'e- Defendant
corporation not i ablc.
Judgment on appeal by plain-

tiff frorn judgunent of Ferguson,
J. (27 O. R. 651), dismissing the
action, which was brouglit to, re-
cover damages for injuries sus-
tained by plaintiff by falling in
lke Street, Toronto, and injur-

ing his thigli bone, the plaintiff
aI.llegningc negligrence and breadli
of covenant contained in bis
lease fronu defendants to keep, in
repair the approaches to bis
premis s fronting on the bay,
where hie carnies on the business
of a boat-builder. The accident
to the plaintiff happened on the
nigbt of the 25th January, 1895,
-when there were sno.-v and ice-
upon the ground. At this time
workz was being done by the de-
fendants upon Lake Street. In-
stead of taking the planked way
provided for access. to and frorn
bis premises. the plaintiff left it
and proceeded fron bis premises
upon a diagonal trach along and
across Lake Street, which, to bis
k-noý%vledg«,e, was not a street or
way cornpleted, for use or opened


