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unr servient teziament of the right claimcd; the evidetice of user sufficient to raiseI
ýler the prestimption of a ]ost nmodern grant dependa upon the circumsatances of

cadi plicular case and wvhcre established non-user net amounting to abandon-or ment does not destroy it: Watson v. Jackson (1014), 19 D.L.R. 733, 310O L.R.
rell 481, refcrring ta Tilbury v. Silva (1890), 45 Ch.D. 98, and Re Coekburn,i

* (1S96), 27 O.R. 450.
in ~ An ease.c,.ont by way of lost grant may be acquirod by long user of a high-

ofway for cari ying a strea.i actons it for milling purposes, though the right couldi
IL not be gustained au a prescriptio.î at common iaw, or under the Limitations

Act (11.S.O. 1914, c. 75, P'. 34), for want o! cantinuity o! user, Abell v. Villageer of lVoodbridge (1917), 37 D.L.R. 352, 39 O.L.R. 382. This decision was
il revorsed by the Appeliate Division, Middleton, J., dissenting: see 15 O.W.N.

id 363.
It lias been decided that the Statate o! Limitations doas not app!y to

egsamcents: Mykel v. Doyle, 45 U.C.Q.B. 65 (followed in ]hde v. Sterr (1909),
)f ~ 19 O.L.R. 471, 21 O.L.R. 407); Ilclay'v. Bruce (1891), 20 O.R. 709; Bell v.

e Golding (1896), 23 A.R. (Ont,) ~,at p. 489. Conoequontiy, tbore is no bar
undar the statute for not bringirig an action to prevent 'listurbance o! the right.
But an eaisoment mnay ho extingished or abandoned And 't is a question o!
fact in cach case whethor thera lias been an intention ta abandon, and an
abandonmient of, the right.

Marc non-user is not o! itseIf an abandanmient, but is ovidence with
refa.cnce Vo an ahandonmnent: Jones v. Township of Timersrnih (1915),
23 D.L.R. 569, 33 O.L.R. 634 (roversed by Surrme Court of Canada: *
S'cc inomo 12 O.W.N. 368, 13 O.W.N. 383); Publicover v. Power, 20
1).L.R. 310, referring to Ward v. Word, 7 Ex. 838; James v. Stevenson, [18931
A.C. 102 a2t p. 168. And so whare thora wvas continuous non-user and noa-
dlaim o! a right of way accempanied by advcrse obstruction by the erection
o! buildings upon the land over whiah the right was alleged Vo exist for elavon
years, it xvos heid that tho owner of the dominant tenement had abandoned
his right: Bell v. Golding, supra. Whcther the ace done are donc by the owncr
o! the servient tenement acquiescad in by the ownor o! the dominant tonenient,
or bi the owner o! the diominîant tonement himself, makes no difference. The '
abandonînant mav ha presumed in either case if the facts are sufficient: Bell v.
Covldi7ig, supira. And the owncr o! the dominant tenement may s0 use it as ta
lirevant hiixîî froni successfuiiy maintaining an action ta assert his right, in
whic~h casa the scrvicnt teneiinent is dischargadi froni the hurden o! the case-
mont: Anderson v. (Son oell , 22 '1'L.R. 743.

An casernant niay aise, o! acurse, ha reiaasad by convoyance. And if the
dominant tenement iH rnortgaged, the inortgagor inry raleasa the right as f ar
as ha and thosa ciaiini.ig under hixo are coicerned, but the right wil tili ubsiet
inthe mortgagce. On paymanto! the niort.gag2 and raconveyance o! the land
the r;glt o! the mortgagee diap ars nd the casernent is compietnly
extingui4hed: Pouif on v. Mloore, [19151 1 K.B. 400. Sc Armour on Reai
Property, P. 530.

An casernant o! way ceasce opon the union and servient tenements:
Blackadar v. Hari (1917), 35 D.L.R. 489; Rosaire v. Grrand 7'runk R. Co>
(1912), 42 Que. 8..517. An Pasernant aiea camnes to an end when the purposes


