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sened, and a different and distinct offence, of a

less degree, is found by reason of proof of sudden

and provoked anger; as where a bomicide ig yo-
duced from murder to manslaughtcr, But, in
such trials, these matters of Provocation gnd
sudden anger are introduced, not to Ditigate &
crime found or admitted, but are strictly matiers
in defence, and modify or give charactey to the
act, in determining what crime has bRen in fact
committed, and are used fer that purpoese, In
such case it becomes important to know Wwhether
the act was the result of sudden Passion, or
whether there had been time for the Passions to
cool. But in a civil action for trespass the }ia-
bility of the party for actual damages doeg pot
depend upon the intent or state of mingd of the
trespasser. He may be liable, if his act Was ub-
lawful, although he did not intend to injure any
one, and had no anger or ill-will towards the
party whose person or property was affected by
his illegal act. It is not the motive, or the feel-
ings under which the legal WIODg i8 compiyted,
which determines the character of the got or
the amount of the actual damages resnltiug f,rom
it. It cannot be excused, if legally Unjustified,
by proof of sudden passion, or the absence of
malice or wrong intent.

The analogy, if any, between civil 8ctiong gnd
criminal prosecutions, is to be found ip the de-
termination of the extent of punishmeng i, tphe
one, and the amount of exemplary or Cumylgtive
damages in the other. Although in the trial of
criminal cases the evidence may be limiteq 1o the
time of the occurrence, yet every judge iq aware
that, in fixing upon the ‘sentence to be awarded,
he does not hesitate to hear evidence ¢ state-
ments as to facts and acls and declarations made
or done anterior to such time—in order to agcer-
tain, as well as he can, the mitigating op aogra-
vating circumstances connected with the oﬁiﬁce.

8o, in determining the amount of d&mages ina

civil suit, beyond the tangible, ag before ex-

plained—when there is no question g5 4, the
fact that a trespass has been committed, g 1imita-
tion of the examination into what trangpired at
the moment would seem to fall far short of what
reason and common sense would Prescribe, 1t
seems hardly just to require any tribung] t(; act
and determine such questions, and ty o ord
damages in the nature of punishment, and with-
hold from it alf knowledge of the facts which
may fairly be said to give the mora] character
of the act, and the actual guilt of the respondent.
We are aware that great care must by ¢4yen
to confine the examination to such Wattery g are
clearly and directly connected With the acts, of
give color or character to it. Mere evidence of
general bad character,—or unpopularity or of
acts or declarations of ancient date, or 1ot olearly
and really part and parcel of the matter iy ques-
tion, must be excluded. . But time ig not og the
* essence of the principle, but fairly estaplished
direct connection, as cause or effect t is im-
possible to accurately define the limits, 80 as to
reach every case. But there can be ng greater
difficulty in the application of thig than of many
otber rules of law,

In the case at bar, the evidence Was limited to
the transactions of the day on which th;n ;;:gun
was committed, and very evi ently wag of matters
connected directly with the acts done, If it had
been excluded, after the evidence on the part of
the plaintiff had been heard, how could the jury

N

“cations of the complaining party.

have properly or understandingly determined
what punitive damages should be given in vindi-
cation of outraged law, or for the indignity and
injury to the feelings? They had a right to
know, and the defendants hag g right to place
before them the true relations of the parties,
and to show how far the act was wanton, mali-
cious, vindictive, or unprovoked, or how far ex-
tenuated by the conduct, declarations, or provo-

Ou the whole, after a full consideration of the
case, and the cases, we think that the rulings of
the judge were not erroneous, byt give the rules
on this subject which are practical, and in ac-
cordance with common sense and the general
principles of the law. Ezeeptionsloverruled.

CurriNg, DICKERSON, Barrows, and TAPLEY,
JJ., concurred. '

——

(Note by Editors American Law Register.)

This is one of that class of cases, where there
existed at the time it occurred, and even at the
present time, to some extent,-there exists, s
degree of unfairness, in Jjudgment and opinion,
which renders it extremely difficult to say any-
thing which will be kindly received, or candidly
weighed, But we feel compelled to say, that the
facts of this case, Placed beside the verdict of
$6.46, certainly do indicate'a substantial failure
of the suit, if not of justice. The jury must
have treated the evidence given in mitigation of
damages, as a substantial Justification of the as-
sault, battery, and false imprisonment, with all
its incidents of humiliation and outrage.

mind of the court and jury, that the plaintiff was
more in fault than the defendants—in short, that
the conduet of the plaintiff was reprehensible, and
that of the defendants excusable—and that, there-
fore, it was proper for the court to place its stigma
upon the action. This is not said, indeed, in so
many words, but it is fairly implied.

This is a result to which courts of Justice
should never come, except in the most unques-
tionable cases, where there is no pretence of
enything more than a nominal breach of the law,
and where the action is therefore clearly vexa-
tious. And it is especially anbecoming for courts
to fall into this view, out of respect for, or sym-
pathy with, or dread of, an intensified partisan
public opinion. It is the duty and the business
of courts, to hold the scales of justice evenly and
firmly between the most embittered partisans of
contending factions in the state, when such be-
come suitors before them.

We might better have no courts, than to have
them echo the varying surges of an ever-changing
and baseless public sentiment. In a case like the
present, it would be far better to have the court
instruct the jury, in so many words, that the
plaintifi’s disregard of the common courtesies
and decencies of life, justified the defendants in
ioflicting such punishment upon him, as would
teach him not to repeat the offence, and to con-
duct with more circumspection in the future,
than to have left the case to the jury, in such 8
slipshod way, as to bring about the same result
exactly, but without any technical violation of
the rules of law. And we must say, it seems to
us that the charge of the cour below, and the
opinion of the full court, although clearly not 80
intended, must have operated in that direction.

The
verdict very clearly manifests an opinion in the
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