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import hetween Sovercign Powers. The rogrot we mey feol on
the oocasion, is, nevertholess, moditied by the reflection thas the
difficulty is not altogether anomalous. Similar and equal
deficioncies aro found in overy system of municipal law,
especinlly in the system which exists in the greater portions
of Great Britain and the United States. T'he titlo to personal

roperty can harsly ever bo resolved by a court stithout resort-
ng to the fiction that tho claimant has lost and the possessor
has found it; and the title of real estato is disputed by real
litignnts undor the names of imaginary persons.

* It must bo confessed, howover, that while all aggrieved
nations demnnd, and all impartial ones concede the need of
some form of judicial process in determining the chorncters of
contraband persons, no form but the illogical and circuitous
one thus described exists, nor has any other yet been suggested
Practically, therefore, tho choice is between that judicial
remedy and no judiciol remedy whatever. If there be no
Jjudicial remedy, tto result is, that the question must be deter-
mined by the captor himself on the deck of the prize vessel.
Very grave objections are against such n course. Tbe captor
is armed ; the neutral is unarmed. The captor is interested,
prtgudiced, snd perbaps violent ; tho neutral, if truly neatral,
18 disinterested, subdued, and helpless. The tribuoal is irre-
spoasible, whilo its judgment is carried into instant execu-
tion. The captured party is compelled to submit, though
bound by no legal, moral, or treaty obligation to acquiesce.
Reparation is distant and problematical, and depends at last
on the justice, magnanimity, or weakness of the State in whose
bebalf and by whore authority the capture was made. Ougof
these dieputes reprisals and wars necessarily ariso, and these
are 8o frequent and destructive that it may well bo doubted
whether this form of romedy is not a greater social evi! than
all that could follow if the belligerent right ot search were
universally renounced and abolished for ever. But carry the
case one step further. What if the State that bas made the
capture unreasonably refuses to hear the complaint of the
neutral, or to redress it? In that case the very act of capture
would be an act of war—of war begun without notice, and
possibly entirely without provocation. I think all unpredju-
diced minds will agree, that, imperfect as the existing judicial
remedy msay be supposed to be, it would be, as & general
practice, bettor to fullow it than to adopt the summary one of
of leaving tho decision with the captor, and relying upon dip-
lomatic debates to review his decision. Practically it is a
3uestion of choice between law, with its imperfections and

elays, and war, with its evils and desolations. Nor is it ever
to be forgotten that neutrality, honestly and justly preserved,
is always the harbinper of peace, aud is therefore the common
interest of nations, which is only saying that it is be interest
of humarity itgelf.

% At the came time it is not to be denied that it may some-
times b»pgen that the judicial romedy wiil become impossible
—=g8 by the shipwreck of the prize vessel, or other circum-
stances, which exouse the captor from sending or tsking her
into port for confiscation. In such a case the right of the cap-
tor to the custody of the captured persons, and tn dispose of
them, if they are really contraband, so as to defeat their
unlawful purposes, cannot reasonably be denied. What rule
shall be updplied in such a case? Clearly the captor ought to
be required to shew that the failure of the judicial remedy
results from circumstances beyond his contrel, and withount
his fault. Otherwise he would be allowcd to derive advantage
from a wrongful act of his own.”

Applying these priunciples to the facts before him, the
rosin’on of the American Minister is this—that although The
Trent was carrying persons, whom, by the law of nations, she
was prohibited from carrying; although Captain Wilkes bad
a Tight to board and search her for those porsons, and, oo
finding them in her, bad a right to capturs both them aud the
veasel ; still that he had no right (unless with the conourrence

of tho autlorition of The 1'rent, whioh he had not obtained, or
wna compelled by stress of weather, or being unable to spare
a prize crew for her, &c.,) to take those porsons out of her;
but way bound to take her and her illegal freight into port for
condemnation as prizo by a judicial tribunal. And that, as
he did not do this, but took those porsons out of tho ship,
allowing her to go freo on her voyage, the porsons so taken
were in an unlawful custody, and the Govsrnment of the
United States was bound to restore them to the country from
under the protection of whose flag they had been taken. Ho
restores them accordingly.

The first ohservation that naturally presents iteelf to tho
mind on ronding this is, that the American Minister does not

rofess to rest his case on any known and established rule of
international lnw. ‘The rule which he invokes is, in his own
language, * unsettled”—n rule uncertainly established, - -cne
respecting which * tho books of law are dumb,” &o. ; and he
admits by implication, if not in express terms, that it is a rulo
for the establishment of which the United States of Americn
have always contonded ngainst other nations, For, in subse-
quent passages of his despatch he speaks of it as *“an old,
honoured, and cherished American causes;” *‘ the most
cherished principle,” * tho essential policy” of his Govern-
ment, &e.

Admitting that whenever there ia any doubt or dispute, or
wherever it 13 rensonably practicable to bring the cuptured
vessel into port for adjudicarion, it is right to do so, we deny
tho rule lnid down by the American Minister as a rule obh-
gatory in all cases, and foresee much mischief if it were
adopted in its entirety.

Its first effect woitld be to tie up most unfnirly the hands
of belligerents, and coniar on neutrals most dangerous powers
of evading the law . nations. The American Minister
plausibly argues in favour of his theory, * The captor is
armed; the neutrai is unarmed. ‘The captor is interested,
prejudiced, and perhaps violent; the neutral, if truly neu-
tral, is disinterested, subdued, and helpless.” 1low the neu-
tral is * disinterested ” we confess we do not see ; and with
respect to the interest of the captor, his iuterest in general
is to bring the vessel into port, for by taking the goods or
persons, and forbearing to capture the ship, he sacrifices a
pl‘lle.

The Americne Minister, indeed, admits that certain cir-
cumstances might dispense with the rigour of his rule—
namely, the consent of the authorities of the captured vessel,
stress of weather, inability to furnish a prize crew, ste. But
many cases oceur in war, where, withcut any of these excuses,
the being compelled to place a prize crew in s captured vessel
would be a very great hardship on the captor, for reasons
which could not be disclosed to a prize court without the
greatest inconvenience and danger. Take this case:—A ship
of war, pretty fairly but not over manned, mects, off tho
enemy’s coast, & dozen neutral vessels going directly thither,
conveying troops of the enemy. Ilns she not o right to board
them, and take out the illegal freight? Surely such conduct
in the neutral vessels ia an act of interference in the war, and,
at all ovents, is an evil to remedy which the ordinary process
of lnw would be too slow, and which must be dealt with b
instant activn—** Silent Jeges inter arma.” Now, the Ameri-
can Minister must say that this course is Dot open, and that
the caj.. must put o prize crew into each of those vessels,
and send them into port for adjudication as prize? To do
this would probably require 100 of his crew, and his orders
might be to watch o ship of superior force, whom he d.ared
not engage unless with a full crew, and perhaps at n disad-
vantage oven then. Would snch instructions be a fit matter
to discloso in & prize court? Many similar cases might be
put.

Secondly, such a rule would be to the disadventage of hon-

est neutrals, who, in general, take good cars not to carry con-



