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ýpersqn qnitting his hieuse therehy commits an
,act of bankrnptcy, bis initéntîon in quittingisto
be considered.* That the question of Neil's in-
tention to pay should aiso bie left to the jury;
Kawsev. Crot,R.&M. 414. Andtliat,ilu aderto
Ttiatethe contract,the fact8 must have amounted
to the offence of obtaining the goode hy feise pre-
tences; referring to Noble v. Adame, 2 Marcli, 870'
Hait 251, where it je said, ''unless the represent-
ations amonnted to the offence of obtaining
goods by false pretences, we cannot take upon
ourselves ta say that the contract was altogether
void,"1' Armrstrong, Sergeant (witli hirm Mona-
hant, Q. C., and Hf. H. Maede'rmet), contra, euh-
initted that the first question was objectionabie,
as involving mixed mattere of law and fact, and
that the secoud wee dékors the question at issue;
reiyiug on the decision of thie Court ahove'
Losgkna'a v. Berry, 5 Ir. L. T. R. 189, and re-
ferring ta the notes thereto. His Lordship
declined ta noni-euit, or ta leave ta the jury the
question specified. The defendants having se-
cerdingly gone juta evidence, et the close, ffemp-
hull, Q.C0., ased his Lardship ta leave ta the
jury the questions :-1. When Neill gave the
cheque, did lie believe it would bie duly lionaur-
ed on the following day t 2. Did lie give the
ehoque with any intention ta defraud the

'plaintif!'?
M4O>eÀîcN, C. J.-I cannat do so. At the

furthest, 1 cauld only ask had lie reesoable
grounds for believing thet the choque would be
honoured. The second question je nnneeeseary.
1 am cleariy af opinion that there nsay be a ie -
represen tation snch as wonld rezider the cantract
voidable, aithougli the facts do not amnount ta
the offence of obtsiniug the goads under false
pretences.

Hempitili, Q. C., aslced for a direction that, in
case the jury beiieved that Neill gave the choque
iiithout any intention ta defraud, and be]ieving

*See Focier v. Pedgett, 7 T. 1t. 609.-Ne'.

t The Judecuent ofthe Court was delivered by Gibbs,
C. J., eu oe of the most iearned and seute judgce that
ever sac ie Westminster Hell " (per Lord Tenterden, 2

B. & Ad. 697). The expressîions in the text do net eccur ini
t~he report given in 7 Taunt. 68 (misqnoted in Chitty,
Cent. 9th, Rd. 379), but appear lu the reports of Mar-
s'hall and of Boit (,« a book of ne authority," per Lee, C.
J., 1 Wils. 15). But, whatever the value of the latter
reporters, their concurrence is demonstrative of accuracy
in titis particular case (cf., jper Lord Mansfield, Cowp.
16) ;and their reports e! it are abundsntiy coîîllrmed by
Irvisg v. Motley, 7 Bing. 543. In the latter case, how-
ever, Park, J., xnaterialiy qualifies the iu!erencetowhich
Nobles Y. A dam mightL have given rie. Ses aise, Ben-
jain ou Sales, 823. Witli respect ta Irvinsg v. Jfotley,
It may bc noted that the report la 6 M. & P. 393 oits a
oWtum, of Tindal, C. J., whicb appeara iu Bing.-Rzp.

that it wouid lie honoured on the foiiowingdoy,
they should find far the defendants :Bristol v.
Wiosmore, 1 B. & C. 514. Aiea, fora directioni
an the money cant, as there was na privity
between thec plaiutiff and defendante Baron Y..
Hueband, 4 B. & Ad. 612 ; and lîpon the ground,
that as the defendants would have lied no right
ta keep the maney if demanded hy Neili on
April 14th, uniss Neill owed them. mone 1Y,
the defeudents were entitled ta retain the mnnys
of their deblor on that day. And further, that,
the plaintiff haviug dons no ect to disaffirm. the,
sale ta Neill before the re-sale of the cattie, the~
defendants were entitled ta a verdict, even
thongli the goade were obtaîned by fraud on the
part of Neilli Kùcgsford v. J/ferry, 1l Ex. 577,
1 Hl. & N. 503.

MONAHAN, C. J.-I muet decline ta direct as
requircd. There maybholegel fraud, witliaut an
intention ta defraud. i think that ordinarily,
and haviug regard ta the course of mercantile
dealings, a persan wlio, knowing that thers are
ne fonds ta meet it, gives e dhsque ta another,
who taes it believiug that thore are sucli fonds,
tberoby impiiedly represente and undertakes,
that there thon are funds ta meet it in the bank
an which it was drawn. If its payment is ta he
deferrod, or ta dc pend uipon a contingeucy, the
persan giviug the cheque ought'ta mention thet-
et the tinte.

Hie Lordehip having charged the jury, left te
thens tke following questions :

1. When Neill gave the choque ta the plaintiff,
did lie iu efleet convey ta hima that that there
wsre fonds in the benk ta meet the amount
tiieroof, knawing tisat there were nat funds ta
meet it ; and diii the plaintiff take the cheque:
bolieving that there were fonids in bank ta pay
the sanie, on the failli of sucli representatian t

2. At the time of giving the choque, lied Neill
e resonable gracud for believing, and did hie in
fsct helieve that there would ho funds lu the
bank to pey sain e when presented?

3. lVhec the dofendants sold the cattle, were
tliey awsre of the circumstances under which
Neill lied bonglit tise cettie, and thet the cheque
wes paesed by bim by the wsy of paymeist there-
for, and that there were no funds for the pay-
nient thereof except the proceede of the sale of
the catie hy the defendants ?

The jury having answered these questions re-
spectively in the affirmative, counsel for the
defendsiits calied upan bis Lordship ta direct a
verdict fer tliem upon the second fanding, which
the learned Judge deciined ta do ; but, on the,
reqîsisition of the plaintiff's counsel, directed a

-verdict for the pliltiff, reserving leave, hy con-


