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SI'ECIFIC PERFORMANCE, &c.-DURATION 0F A4 CAaartEi.'s REs:,PO.-.rBruTY.

speci fic performance wrrs csometimes decreed
in doubtful cases, ýooner tiran send tire parties
to a court of iaw-a difficuity wirich cannot
arise under tire presenit practice.

Tire Court will somnetimt'5s be in doubt, of
the two modes of relief, which te "ive, parti-

cularly in cases of hardship, where tire con-
tractingr party sirould be put to serious incn-
venience or expense by tire specifie exf3cutiofl
of iris contrrrct. Tire case to wiîh we are
about to refer arose tirus. T ie defenilant
was lessee of promises under a covenant not to
assign or underiet witir ut tire lessor's ieave.
In ignorance of tire obligationr ire was under,
ire agreed to grant an un(leriease to tire plain-
tifi'. Wiren tire plaintitf camne for iris urider-
lease, tire defendant had arrived at the truc

ineaning of iris covenant, and hira appiied to

tire frecirolder for ]cave to un<leriet. 'lhiis tire

freoirolder refused to give, except on ternrs
whicir, tirougir certainiy not in appearance
exorbitant, invoived a payment, to rrrakirrg
whicir tire dcfendant preferred being defeirdant
in a crartcery suit. In tire restrit, it appear-
ing tirat tire contract was not irmposible to ho

p erforrncd, specifie performrance cf it was de-
creed, with an aliternautive rerneas to

dainruges, in case tire dnfendant sirouid be un-
able to perfornr iris part of rt.

Tire rurorning andi ohject of tire clause in
Lord CirsAcwhicir ,,ives tire Court jurîs-
diction to direct tire pruyrnent cf danrages
citirer alternatîvely or irr S'distitutien forr spC-
cifie pnerformnance, is ciearly laid down by Sir
G. Tturner, L.J.. in _P3rguson v. Wilson, 15
W. R. 80, L. R 2 Ch. 77, te ire tirat tire Act
extends oniy to cases where tire plaintif1 iras
or wouid hrave Lad i)efore tire passing cf tire

Act an equitairie right te have spcifrc execu-
tion of iris contract. Lt was nover intondod
te enablo parties te get damages whiere tircy
Lave enfered into a contract imrpossible te ire

perforied by t'-.e otirer party-wretre tirere is

a conr'act and notiring more, tire parties mnrst

go te 1mw, as ireretore. Wi(rre, as in tire

lîresent case, tire us a c. nntract, aird a suirjeet
et' tirrt contract wirich is per se capabule of

specitic exeetrtion, arrd tire Cotrrt ivilhi rlecree

specitie executiorr accordingly, wirere tire srub-

j'cet of contr'act rrray or nrrîy not prove capable
of execntien, ciLîrer frein tire inîeenr)pet(irCy cf
tire party to perferi it, or tire lirard sii to

wricli ire vouid 1)0 cxposed in tire course cf

perfoînrmance (provided tirat tire extent cf tire

Lardshrip %'as net known te tire contracting
parties attire date cf tire ccntract), tire Coui t
will tnjaiu an alternative decree for tire piy-

mrerrt cf irnrîrges in tire event of tire defendarrt
beino. urîrrble te perforin iris part. But it

itrst net ire forgotten tint according te Fer-
jUOl V. ilqon,, wirere ne relief by ivrry of

spocutic per'formatnce i possuie, no dlaim for

IDURATIOx 0F, A C.\IRIEýl'S RESPON-_
SI BILAI Y.

Skcphcrd v. Thre Brýistal (-rnd Exeter LRilîtay
C]o7npany, 16 W. R. 9S2.

Tis case ilvolved the important question
lIjow long dees a carrier's liability as carr'ier

continue ? A commion carrier is, as sticb,
under a peeniliar liairility differing frorn tirat
of anv otirer kind of bailee. l le ks saudto e)
an insurer, andi ist hable ti)r ail injurries to the
propcrty comnittod te bis care, unes.,-ý tire
injury ire caîrsed by tire arct of (loti, or iry t're
king's eneinies. A carrier rrray it corrrefl
law exemeit ijneffroîn tis liabirtîy, und
nvay enter into a specirri (oftract for thie car-
nagite of goods upon rrnyý ternis that inay bc
'Igrecd UpjOn. In thre airvence of an,'r. a
conitriret he is liabl(ý as an insurer.* In Slî-
iterd v. Thte JLi~l el'>eibr y C'inzy
injrrry "'vis done te seinle cattie carried( l'y the
djefcrrd;rriltps. 'lie cattie Lad ireen carriedsf-
Iv, but wver'e i n1 nred i n a p, n oni thre deferrdrrrrs'
1,rein ises irter tire aetirai ~araeWas coin-.
1 lete'l. 'l'lie fiî't q lest 1ion wais one iure1y of
flet, viz., whietirer tirh rue had in fact bec:r
dci ivered te tire pbr i nii [ 'l'lie seconrd qnres_
tion ivas 'vrtrrif tire cattle i'rd not beon
delivered, thre dferntswure uine for the
iinjirry as carriers YIf' tie detendrrnts werc
re'-pon-nile as cariiers fur the caitle during
the wiroie tirnie tirev rviilrrine'i in tireirpee.
sion. tire deferrdans were, urrrter tire cireuin-
stances, uie ti c0f)iprjteît the plaintiff for
tire daînages dorie, as tire înjury lmd net
resrritedl troîr tire art oof God Or Of thre 1<in' St
enemnies. Ifr tire diefendrrrits were not respon.
sihie as carrierý., tire ilairni if cennld not receover
withoilt hrroof of n"gli-ence, oif which as; a fret
thre defendantshw irant ineon gnriity. Th'ie

defndnt iatiltier'efore, a.srigtirat
tire crrttle ir:rd [tot 'l0een dlivered to tire plain-
tilW' depenrded se1lely '1 Irllie qurestion wirether
tirY et're liable as c:t mu re,.

'l'ie ('orrrt ivere clividell in opinion on tire
seconrd qlrestion, 1iil is tire only one Ill
nee<I notice irere. Brrrirwiiiivl andiCrir<i
Blk, ireid tir:t it war not materirri t» coniolier
whietirer or iret tire carttle brrd in filct ireir
deiivered to t're 1)1iriirtiff. becauise even if tiroy
Lad nuit bteer Creh1ivured the deferdants %verc
Dot hiaine as ca:rrirers, p nothingr reînained to
bce donc in ind ruen)tt the carrn.ge of tire crut-
tie rrt tire tiuiro tire. irrjtry occurreil. Mrartin,
B"., disý4errt*î frour tis view, and ireid tirat tire
iiaiiitv of tire defendants as carriers contirrrred
until (lli'oîy, andl tîrat tirere lrad been rto de-
livery. TLhe opinonf, tbrrefore, of Martin, B.,
dliffers entireiv fr'om that of tire otirer two
lerrrned jrriigc' 'lhie qurestion is of g-roat ira-
jiortarrce, te ratilwv conrpnrnies anni to all wro,

rein tire habit of suntling goods by rrriiwrys-
l'ire conrmon jau" liaialiity of crrriers often
works very inconvertierrtiy, and it ivouid pro.-
babiy bo a gretit iiiîrrovement if tis liahiiity
were iritogether renrrove", and the rights of tire
carrier and of tire gourdIS owner were 1eft to ia


