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faveur, and have deducted their charges for
the sale of the brewery front the proceeds of
the sale oý the furniture; but the Court of Ap.
peal (reversin,- Bacon, V.C.,) held that the
doctrine of marshalling had n10 application ta
stich. a case fromn the fact that the defendants
had net a lien on bath funds for their charges
for* the sale of the brewery, but an!>' on the
fund realized b>' that sale, and as ta the other
fund they had at most a right of' retainei oe
set-off; and, further, that the doctrine of mar-
shalling applies an!>' when the funds in ques-
tion are under the contrai. af the Court. But
Lindie>', L.J., said that lie did not think the
defendants could have deprivci the plaintiff
of the betnefit of his charge if there had heen
twa frands ta whichi they might have resorted
under equal circurnstances.

WIbt-OwTIO'q Ta puncIIA5I.

In r, Cnmsins, .4 lex4iid,,r v. Crass, 3o Ch>'. D.
2oj, the question was whether a right of pur-
dbase given by a will could be exercised by
the executors af the peILson ta whoin thîe aptirn
was given. Bacon, V.C., held that it could ;
but the Court of Appeal reversed this decision,
and held that it wvas a pcrsonal riglit which
did not pass to the execuitors. The occasion
of the contention is thus summarized b>' the
Master of the Rails. He says:

Now, howv is it the dispute has arisen ? it has
arisen b>' an accident. Cardiff is a wvonderfil
place, as everybody who bais been there lcnowý.;
and Cardiff, for some reasin or other, eithcr b>'
reason of the extension of the dockis and other
works, or by the caief.îl sup3rintendence and pLr-
sonal interest of its great proprietar, Lord Bute,
has juînped up into a Lown double or treble the
size that it %vas; flot according ta its natural growvth,
but accarding ta a sudden artificiai inerease; and
therefore this bote!, which was probably worth
,tro,aoo, lias jumnped up ta a large!>' increascd
value, and irmmcdiately there is a lawv suit, and
with the admirable ingcnuity of lawyers of every
description they try ta mtake out of a man's will
what he did flot say, and what he neyer thought of.

How far thus cati le said ta be compliment-
ary ta the profession we are not prepared ta
Say.

WItLrXè-onTo&*% or Tua-;PiKIt TOLLB ANfl 1OLL-
Racus, NiOT RZIÀL 5Uuof-aITf.

Iu the case of Cavendish v. Cavendish;, 3o Chy.
1). 227, the Court of Appeal reversed the de-

cision of North, 1., 24 Chy. D. 685, lapon the
construction of a will whereby the testator had
madle a specific bequest oe ail monflys, stocks,
funds, shares and other securities, Ilexcept
mortgages an real aud leasehold secuirit>'," the
point ini cautroversy being whether or nat
niortgages of turnpike road tolls and toI!-
houses were within the exception. North, J.,
iicld that the>' were; but the Court of Appeal
decided that they were not, the latter Court
being guided ta this decision by a refereuce ta
other parts of the will in which the testatar dis-
posed of mortgages on freehold and conyhold
hereditarnenh:, and aie b>' the fact that turil-
pi ke securities arc not ordinarily called Ilmort-
gages."

Brett, M.R., thus laid down the canon of
construction ta be adopted.-

Uniess 1 amn dealing with questions as ta reai
property, and uniess the wvords are canveyancers'
language wvhich has been reccived and adapted in
a certain sense for years, I arn for construing ever>'
will b>' itself according to the ordinar>' meaning of
ordinary p.cople using the English language.
1 think that the persan who drew this will did flot

*go intri the refinement of consîdcring wlîet.ner, in
*point of law, mone>' lent on turnpike toils wvas
imone>' lent an real property or flot. H-e was flot
idealing wvith mnatters of that kind. An>' person
would caàl the piece of parchnicnt upon which tuie
mortgage was drawn up a securit>' for nmouey' he
wouid flot cal! it a martgage an real or lotsehold
property

WILL -CON4,TRoCTIOxq-LAPsu BY DPA&TE Ut LOuÂGTE

The folloviug case of lit re Robertsç, Tarleon
Iv. Bril'on, 3o Chy- D. 234, is another decisian
of the Court of Appeal upon the construction
of a xvill. The testator bcqueathed the residue
of his estate ta trusteas upon trust for a
uieo and three nieces equall>', and in case
au>' or cither of thetn shouid die under twenty-
anc lie directed that the share or shares of the
parties sa dying, whether original or accruing,

jshould go ta the ather or )thers of theru ; but
he provided that the trustees should retain the
shares of the nieces upan trust for the niece
for Ille for her separate use, and after ber
decease as ta the capital upon trust as she
shotild appoint, and in default of appointment
for lier issue who ahauld attain twenty.one, or
marry, and in default of such issue for ber
next of kmn. One af the nieces married and
predereased the testator, leaving a child who
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