
1 think defendant, by his negotiation for settiement
and by his delay in nioving and lach s w waived hie right
to prohibition, even if there was no notice by- the Juidge and
no argument bctwýeen l3th November. 18941, and '25ýth Matchi,

'1896. Sec Rîichardeoýn v. S:haiw, 6 P. Ik 296:; Re Buirrowes,
18S C. 1). 4 96.

'lhle motion iiueit lie refnsed......
I think the balance againe1t defendant ýl1ou11d have been

only $7367 I alnot correct the judigmeni, but 1 think it
righit, under the ircmtac as the jugenvill stand
for thec full arnount, to dismiss this application without costs.

OSLEýR, J.A. OCTOBFPR 16'rn. 1903.
TRIAL

WEBB v. CANADIAN CENEIIAL FiLECTRIC CO.

New Trial -Order Directing - .4ppeal fo-NwTrial

pending Appral-No Application fi 181aY-~uge

Action fried with a juiry at 'Peterborough. The jury
fouind a verdict for plaintif! for $700.

R. M. -Deunietoun, Peterborough, for plaintif!.
R. Mcafor defendante.

OSLR, LA.Onthe plIainitiff'e couinsel inoving for judg-
ment, it was stated byv the, other side that an appeal was then
pending before the Couirt of Appeal froi thie jiidgmen(ýlt of
a I)ivisioual Court setting asido a jiidgnient whbich had bieen
directed for the defendants I1w Meredith, J.. at a former trial
before him in October, 1902, and ordering a new trial.
This new trial took place before mie. 'Nothing aeSaid by
eithier party of the pendingl appeal until judgrment was ioved
for on hie verdict of the jury. 1 then thouight it wouldl be
advieable to defer giving judgment until RIe appeWal SI1ould
be disposed of; but uipon refiection I have arrived ait a differ-
eut conclusion. l3eing of opinion thaft upon the evidence
at the last trial the plaintif! ie entîtled to judgmenint. it is
better that suchi judgmnent shouild nom, be griven in ordor that
an appeal therefromn, -hould defendants determine to appeal.
inay be broughit on togethler wvith the appeal now pednas
was dloue in th, ca8e of Blclyv. Toronto StetR. W. Co.
My strong imipreesioni at present is, thant the, defendants
should have moved to stayv the new trial until the appeal froni
the order directing it w-as dieposed of. H1aving taken their'
chances of a new trial without objection, if may ho fondé that
they ought to be taken to have abandoued their appeal. But
if not, and their appeal should ho dlçisised,. plaintiff ouight


