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by Walker, also an elâployee of the company. The coin-

pany were riot negligent in employing Walker, as he. was,

Lindoubtedly competent.

A. G, Slaght, for the plaintiff.

J. W. Mahon, for the defendant.

HON. MR. JUSTICE MIDDLETON:-At common law, the

plaintiff cannot recover, because the negligence occasioning

his injury was the negligence of a fellow servant; and I do

tiot think that the Workmeiiýs Compensation Act in any

way improves his' position, because, the common law still

prevails unless the fellow servànt is one who has superin-

tendence intrusted to him and the accident o.ceurs while lie

is in the exerci.seoi such superi.ntendence.-

The statute defines 1'superintendence'1ý as Ineaning such.

general superintendence over WOTkintn as is exercised by a

for TSon in a' like position to a foreinan whether,

the person exercis.ing superintendence is or is not ordinarily,.

engaged in manual labour.
There is no dispute of , fact concerning the position occu-

pied by Walker. He was a teamsler employed by -the de-

fendant company, and- wu engaged in and about the same,

undertakingas that upon which the plaintiff worked. He

waà"employed to draw material to the-work, and upon two

trips during the day he carried the men to and from the

work. -Upon those uncontradicied facts 1 thiiik it is clear

thatît cannot be Baid that he had superinténdenee within

ýhe statutory meaning.
As a matter of precsution L explained the law to the

jury, reading to them the statutory prôvisionB-found in the

Workmens Aetý and- asýed them, to determine, as ý a ý 4ue#ion

of fact whether Walker had superintendence intrusted to

him within the meaning of the statute. The jury first re-

turned the answer: We do not know but after _,iLay fur-

ther explaining the matter to, thein they brought in the

answer 'ý Yes."
The plaintiff's counsel was not; satisfied with the way in

which I -' resented. the question to the jury, and thought

that the ýuestion as1ýed was nOt entiTely apit. At his in-

stance 1 eubniitted a turther---qýiiestilcm,, framea in acéora-
-ance with his views- "Ilad Walkeîsuperintendence over

the wagon a-nifworkmen while riding in the-wagon?" To

this the jury firsi answered, Yes, axer the teain and -wagon


