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vent Act, or that the debt hiad been con
tracted while lie m4as a trader.

This objection is openi to him under th(
amending Statiute of 39 Viet. cap. 30.
sec. 3, as a Il substanitial insuficie]CY ill thE
aflidavits," and probably is su indepen-
dently of that StatuteMc."I Dontald v. Cie-
land, 6 Prac. R., at page 290.

Under the Act of 1875, of course, no per-
son cati be placed in ilisolvency uinless hie
is a trader witini the meaulig of that Sta-
tute and the ainending~ lcts. It is admitted
by coutisel for the attaching creditors that
the word Il merchant," in the style of tlie
cause or proceedixxg, is not a fact deposed
to in the affidavit, and 1 imagine the con-
contrary cotild not be contended for with
any show of reason. It is contended, how-
ever, that it is a description of the inisol-
vent's business, and coupled with the
statenment in the third paragraph of MIr.
Hebden's affidavit, that the person de-
scribed as "lmerchant " is insolvent withiui
the meaning of the Acts, shows stifficient
to warrant the issue of the atLacliment. It
appears to me that the word " mierchant,"
as used in this attidavit, ii umierely dlescrip-
tive. It forms no l)art of the facts deposed
to. In Ilood v. Croukite, 4 Prac. R. 2'49,
Draper, C. J., said, " the st;atexniet of ad-
dition as to the nmre of the deponent is
rnerely descriptive. It is iiot an allegation
of fact." 1 also refer to Rogeris v. Crook-
shank, 4U. C. L. J. 0. >î, 45. lt was
rnentioned, though not decided, in Me-
Donald v. Cleland, that the omission of the
place of residence, and addition of the par-
ties, did not invalidate an affidavit for at-
tacliment in inisolvency. In the third para-
graph of the forai of affidavit appended to
the Act of 1875, appear the words, Il state
concisely the facts relied upon as rendering
the debtor insolvent, alnd as subjecting, has
estate to be placed in liquidation."

la it a fact necessary to be shown that the
insolvent is a trader within tise meaning of
the insolvent laws ? Undoubtedly it is 80,
under the first section of the Act of 1875.

&6 gives a statutory description of those
who are traders under that Act. NO doubt
a merchant is one who-.-uses "lthe trade of
merchandise by way of bargaining, exchange,

bartering"(, com mission, consignmnent, or
otherwise, in gross or retail," within the
itueaiugie of the lirst section, but the f act
that hie carnies on such business shoiild be

Idistiinctlv stated. What should be shown
by tlie affidav'it is sucli fact or factsasM

*should reas 'nably convince the Judge to
whom application is mnade for the order,
that the debtor is an insolvent within the
meaning of the Act. On the facts being
shown, it is for the Jndge to draw lis con-
Iclusions of law, and 1 do not think a nman's
iestate should be placed in liquidation, un-
less the affidavit discioses facts clearly es-
tablishiug insolvency: Bateman v. J)unin,
5 Bing. N. C. 49.

This affidavit does not state that Creen im
a nierchant, from whicli I imight deduce
that hie was a IItrader," nor does il. affirm,
even in gen eral ternis, that lie is "a trader "
(whichi latter 1 thiink iuisifficieiit), but 1 amn
asked to say, because tie person who dlrew
the affidavit describes the debtor in the style
of cause as a "lmerchatit," that 1 should
fromi that be satisfied ho is so. ' The de-Iponent is studiously mnade to avoid swearing
even to that fact, yet 1 ans asked to presuine
that that existed which is not sworai to.
At page 872 of the third eCtitioni of Luïh'a
Practice,' it is laid down that to render an
affidavit admissible, it mnust b~ave been
made by a person competent iii point of
law to give testimony, and before a person
of competent authority to administer an
oath, and its statemeât mnust be clear and
unambiguous, and nothing lef t to implica-
tion, s0 that perjury mnay be assigned there-
on if false. Sec (Jla.ssey v. Drayton, 6 M.
& W. 17. If Perjniry could not be assigned
on the affidavit, it is defective :Watsou y.
Walker, 1 M. & Wv. 437

Wlsat fact is sworn to in this affidavit
Bhowing Creen to be a trader? None what-
ever, aud the case of Hfood v. Cronkite,
already cîted, is authority for showing how
the style of cause at the heading should b.
viewed. In mnatters of sucli serious conso-
quence to debtors, involving, even if an
attacliment be inmproperly issued and after-
wards set aaide, perhaps the total destruc-
tion of a mnan's business and credit, IL is ail
important to see that every necessary fact


