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gested the eighteenth day of February, instant,
as the day he would be prepared ta give bis judg-
ment: that on said asat mentioned day I attended
before the said judge, and Mr. Elwood appeared
for the plaintiff, wben the judge of said Divisio3n
Court expie-sed bis opinion advers3eiy ta the
defendant: that he did so witb great hesitation,
as bie expressed it, on the ground that the deci-
sions bearing on the point appeared cantradictory,
that 1 snggested ta the said judge the pmopiety
of bis delaying bis delivery of judgment until 1
bad an opportunity of applyimg for a cerliorari
ta remove the case ta one af the superiar courts
of Iaw, the caýe be*ng one af great importance
ta the defendant. and one involving some ques-
tions o? law wibi hbad flot then came up for
decision in any of the superior courts of law in
tbe manner raised by the facts of this case: that
the said learned judge remarked that hie certainly
thought it a fit case to be removed by certiorari
and would grant time ta enabie me ta apply
therefor, and pastponed the deiivery o? judg-
ment until the fourtb day af Mamch neit, for
the purpose of such application "

The plaintiff's attorney, in bis affidavit filed
on shewing cause, swore "Thl'at ou the returu of
the said summnons (in tbe Division Court) tbe
said John Reeve appeared, and also the said
Richard Holmes: that James Shaw Sinclair, of
the said town of Gadericb, Esquire, appeared as
caunsel for tbe smid John Reeve, and I this de-
panent oppeared as counsel for tbe said Richard
Holmes: that the said cause was duly called on
for hearing on that day before Secker Brough,
Eeq., judge af the County Court ai the County of
Huron, wbo is aiso the judge of the suid third
Division Court: tbat after the said case had been
thoroughly gane into, and after several wimness3es
were examined,both on behaîf of the said Richard
Malies und the said John Reeve, and after a
lengthy iegçtl argument had taken pince, and
whmun the said judge had expmessed bis opinion
that bis judgment sbould be for the said Richard
Roimes, and juat as he was about ta endorse bis
said judgment an the said summans, the 5agid
James Shaw Sinclair gat up and a8ked and
pressed on the sftid judge, that if be would Diot
then enter bis judgment but would defer sanle
ta some future day, bie could praduce ta bull
autbority ta shew that in law be was entited ta
his judgment : that the said Judge, in pursuamice
of the saiui request, amjourned the said cause
until the sixtb day of February : that an thtt
day the smid Mr Sinclair on behali o? the said
John Reeve, and John Y. Elwood, of the 58aid
town of Godericb, harrister-at-law, my partuert
on behaif of the said Richard Helmes, appeard
before said judge, and further argmed the said
case. That after bearing the said amgumenit,
the said judge informed the said parties that hie
vould be prepared to give lus judgment on the
tbirteenth day of February : that on that day
the baid Sinclair and Elwood appeared before
the t3aid judge ta bear bis said judgmnent, but bie
nat being pmepared ta give it then, @aid hie wouid
give samte on the eighteenth day of February."

It also appeared from another affiavit, that
on the 1 8th February, the leamned judge said hie
was then prepared ta deliver hie judgment, and
*tben pmoctedeil tg deliver, and did deliyer the
satme ; and said thýI "in bis opinion the plain-
tiff Richard Hoimes was entitlel ta bis jud-
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ment,'" and then proceeded ta give. and did give
bis grounds for said judgment, and reviewed the
authorities cited ta hlmt on the said argument :
that after the said judge had delivered bis sai
judgment, MNr. Sinclair, on belaif of the said
John Reeve, applied ta, and urged npon the
said judge not to endorse bis judgment an the
back of the said suinmons, but to refrain from
damng so until the fonrth daty of Nlàrch instant,
as in the meantitne lie wouid app'ýy for a writ
of certiorari to remove the said plaint.

Spencer shewed cause, aud coutended th-it the
application was made too laie. the case having
been cousidered by the judgc of the court below
and judgment in effeot given though flot formally
entered : Blackc v. We.q,j1 8 U. C. L *J 277;
GaUlaher v. Batuie, 21 U. C. L. J. N. S. 73

Jo/a Patterson, contra, urged that the judge
had given nu Judgment, and had expressly pnst-
poned bis decision ta enalule the certiorari ta
be applied for. He bad merely ezp)re-3oed an
opinion, lie cited Pater8on vr Smii/a, 14 U. C.
C. P. 62.5.

RICHAIBDs, C J.-On principle I (Io not think
this case ought ta be removed front the ' ivision
Court. If tlie case was une fit ta be tried hefore
thte jnidge of thnt court, the pere fuet thstt be
may have formed aud expressed an opinion which
Was erroneous, is no ground for taking the case
into the -Superior Court. The defendant knew
ail the fâcts of the case before the day af trial,
and if it was considered it ought ta have be, n
renioved from the Division Court, steps shouid
bave been taken for that purpose before it was
heard.

It seems to me ta be an unseemnly proceeuliig,
that the defendant, sfter having argued the mat-
ter before the judge, and obtained his opinion,
and having bad the cause adjourned for the
purpose of furnisbing new authorities, and
Iafter consideration ot those aurhotities, the
judge had expressed nn opinion. that the case
jshouid then be takien out of bis jurisdictiofl
by a certiorari. The fluet that the judge him-
self may have been willing or even desirous
to have the matter disposed of in the Superlor
Court can make noa difference. After be bas
taken on bimself the burthen of disposing af the
case, having heard the evidence, aud expressed
bis opinion, I do not think, as a general ruie, a
certiora>ri ought to issue. The cases of Builc/c l.

Wel,,8 U. C. L J. 277 ; Gulloiler v. Bataig,
2 U. C. L. J. N. S. 78, seem ta me to Iay doiWU
principles inconsistent with removing this cage.
The case of Patterson v. Stau/a, 14 U. C. C. P.
525, does not, I tbiuk, Iuuy down any doctrine
cantrRry ta théit of the other cases referred ta,
for although there had been an nbortive atten'pt

ta have a trial there was Do verdict, and tlh*
court Do doubt looked Pat that ceise in the sanO
way as if na jury have been Bwomn at ail.

I think the summtons should he discliarged 00
the grounds 1 have metitioned. but as the learu'ed
julge of the County Court delayed the entry O
judgment ta enable the defendant ta mtke thul
application*, it mili be without casts. I arr-!IO
at ibis conclusion as ta the costo more teadil
from the fact that one of the affidavits fiied OLI
behalf of the plaintiff sttes tlue belief of tbé
deponent, that the attorney for the defendaflt
Speculaîed on the chance of getting a decisioa il'
his lavur, and it being against him, hie now ite


