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The p1aiutiff was charged before the defendaut
ivith au offence witbin the provisions of the l8th
section f chapter 92, Con. Stat. C. The defen-
dant bal jurisdiction under that section to impose
the fine and costs ou the plaintiff, aud in default
of p9yn eut within the period epecified for psy-
ment, tab issue a warrant to levy the fine and
cost1l:; iand if no sufficient distres could be fouud,
to, commit the plaintiff to gaol for a term not ex-
ceeding a montb, unless the fine and costs were
sooner paid. Lu this case the defeudant did not
ismue a warrant to levy the fine and costs, but,
without first doing sn, he issued a warrant to
c0mmiit the plaintiff, and the plaintiff coutends
that tstuh a proceeding was an excess of jurisl.ic-
tion. 1 cannot take that view of it.

.The act respecting the duties of justices out of
sesrîous, in relation to snmmary convictions, ch.*
H-3, C~on. Stat. C., secs. 57 & 59, very clearly
gîves ihe authority and jurisdiction to the con-
victing magistrate to commit to gaol without first
issuingý a warrant to levy the fine aud costs ; and
1 thi nk1 the statute applies to a conviction under
the 18ih section of chapter 92, and that the de-
fendant was authorized to commit the plaintiff
by a warrant in thie formn used by tbe defendant
iii this case.

The. 57th section enacts that when a conviction
atijalges a pecuniary penalty. and by the statute
au hor-izing sncb conviction the penïalty is to be
levie(l upon the goods of the defendant by dis-
tress, &c., the justice rnaking sncb conviction
uiay issue bis warrant of distress, according to a
f;rni iii the sebedule of tbe act, &c. ; and the
59tb section enacts tbat Ilwbenever it appears
Io anly justice of the pesce to whorn application
is madae for atiy %-arrant of distress as aforesiaid
(i. e. iii the preceding clause 57) that the issuing
theref would be ruinons to the dehèndlant and
lis faimily, or whenever it appears to the said
justice, by the confession of the defeudant or
otherwise, that hie bath no goods and chattels,

&cwhereou to levy snch distress, then sncb jus-
tice. if lie deerus it fit, instead of is>uing N war-
r'ant of distreas, rnay (O 1. 2, referring to the
fora) of warrant to commit) commit tht defen-
damai tn the cummon gsol," &c., Ilthere to be
inja' isoned. with or without bard labour, for the
tixue and in the mauner the defendant could by
law ho cornmitted in case sncb warrant of dis.
trss, laad issued, and no gonds or chattels had
beeiý found whereon t0 levy," &c.

U pon a refereuce to the form of thewarrant in
the 8cheliule to the et, no recital or refer eue isi
Made, that it appeared to the justice that the
pariy lied no gonds, and the warrant issued by
the defendant corresponds with the form author-
ieil by the staitute ; en that if it did appear to
flue cleff'ndaut that it wns uselese fui issue a war-
nit of (liStresaB in the first instance, the defen-
<liai)t was jUstifisd in issuing the warrant t0 com-
D1iý as lie (lid.

il, ilit presont case the defendauf, no doubt,
W.,s rati>fiedl that the plaintiff 1sd no gonds, as
it app.enred in evidence at the trial that the
pluinliff wus well known to tbe defenalant, that
lue wat, a ynung lad living witb bis parents, and
th it hoe had no property.

1 amn nt prepare&to say, and 1 wisb to guard
mý self frotn holding, thuat if a justice of the
peace shuould issue a warrant to commit in the
fir:t instanmce, upon a charge sncb as wa8 alleged

against this plaintiff, without it appearing to bim
that the person convicted bad no gonds, or tak-
ing some means to aRcertain the fact, that hoe
would not be Hiable in trespase for exceeding bis
jurisdiction, and that it would flot; be incuibeut
on bim in an action like this to give soine evi-
dence to that effeot, the statute under which bo
conviets expressly declaring that be shial first
issue a distress warrant, and the statute (c. 103)
only disponising with that proceeding under ce~r-
tain circumstanccs.

It would have been better and more satisfac-
tory, perhaps, if the form given by the sttîtute
had provided for reciting the fact, eo as to showr
that the justice professed to act under that pro-
vision of the act to wbich the form referred, but,
as Pollock, C. Bl., said, in In re AUliaon (10 Ex.
567), IlThe statute gives a form to be adopted
by magistrates, and they are not called upon to
renson upon the matter."l

Then as to the objection to the direction in the
warrant to detain the plaintiff until payment of
the charges of conveying him to gaol. There
can be no douhî, and it was not; denied, tliat the
defendant bad authority en to do, under the 62ud
section of chapter 103, and the form of the war-
rant referred to in the 59tb section expressly ro-
fers to these charges ; but it is contended that as
the amoutit of these charges was flot inserted in
the warrant, the blank for the amount not being
filled up, there was an excess of jurisdiction.
Leaving the amount blank was evidently an
omission. 1A like objection was taken in the case
of Dickson v. Crabb, in this court, in which judg-
ment was delivered to-day. There the objection
taken was, that neither the costs and charges of
the distress nor of the commituiont, nor of the
conveyance of the party to gaol, weie state(l in
the warrant; and, as said by the learned Chief
Justice. it only shows an irregular exercise of
jurisdiction, rather than -an excess of it. llere
the defendant apparently had determined the
amount of the charge, but omitted to inqert it in
the warrant, leaving the amount Il- dollars?'
In Dicleaon v. Cra&b we bave decided that the
case is within the spirit and xneaning of the sta-
tute, cap. 128, sec. 1, aud that trespasa will not
lie ; and that decision disposes of the objection
in this case.

1IAGARTY, J., concurr(d.
DRAPRa, C. J., not baving been present at the

argument, took no part in the judgmeut.
Rule absolute for iionsuit.

COMMON PLEAS.

(Reporfed by S. J. V&NKOUBSET, F.eq.. MABarrîsYý?r.at.
Laew, Reporter Io the court.)
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(Comiinucd fromn page 174.)

During the sme Terrn the plaintiff also
obtained a rnis nisi to increase the verdict,
pursuant to leave reserved, lst to the sumn of
e$15.161 10. ou the ground that the plaintifi was
entitled to the full amount. in lawful money of
Canada, of the face of the bill in the declaîtatio)n
rnentiouied, being $15,000 with interest, or the
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