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Wnsideration the other claim, 253 Do-

fought to apply to the Dominion prop-

AN

(ﬁontinuéd from Page 1.)
de between themselves. It
rs that none of these three
McCaul, Fancy and Averett
aked their claims, but that they
& d a fraud upon the goyern-
St and perjured themselves by alleg-
they had staked. How does it
n that D'Avignon appears in
of recorders in the middle of
ap of- false swearers?. If he
at the beginning of the line
pere in the line but right in_
ater of this group perhaps not
orce could be given to what I
ards state. D’Avignoz at
eanest of Barlow records and abeut
1 o'clock of the same day he
in the Pioneer hotel and
s hima power of attorney to deal
this claim, but starngely enough
2 s ' this power of attorney,
w"d‘; excuse that his hands
bed with cold. There must
@ fire in the building and
::::ﬁ‘ given for standing iu the
jine of recorders on this date could not
1o heoansgé it appears from the books
{he recording office that” only nine-
b us recorded during the whole
sofh-t on that day there was no
4 o need for any person to be
secording office at 3 o’clock in
ing. D’Avignon then, from
% eyidence, leaves the comntry;
Jow on the same day ‘enters into
arrangement with the defendant
. giving an. option to one
Barlow says that at the same
he left with Rif¥ledge for future
a deed in blank signed by him in
pame of D’Avignon which was to
“fefilled in with the name of the fu-
purchaser. Some time after this
edge informs D’Avignon (and in
is there was no dispute) that the op-
fon given to Jones had gone off. Then
Barlow on behalf of D’Avignon enters
into another agreement or " option upon
the 16th day of July, 1898, for the sale
of two claims, -this one i question and
§uother ome, 253 on Domir'on. Ac-
ding to Barlow’s story, $500 was
d on this -option, This Rutledge
es. At all events both agree and
% no questiou that papers wére
wn up giving an option of both these
gperties for the payment of $750 eaeh
il these papers were deposited with
N. A: T. Company in escrow to be
until the 1st of July of the year
lowing. These papers remained in
ow as 8o déposited until some tiwe
rthe 1st of July. Rutledge claims
der a deed which he says Barlow
peated to him two days after the es-
papers, that Barlow came to him

0

&0

find said he was hard np and disgusted |dealings of D’Avignon
with the country
atid agreed to take $roco for the |sistent with their story, the plaintiffs

and wanted to get
f in cash, which Rutledge swears
paid him,

bought for the one and the same

finion. Now; the curious part of this
meaction jis that the deed

jhich Rutledge claims and which

PAvignon, or Barlow for him, says he |give my finding upon it as I view it

wer delivered, bears date on the 25th

of March, the very day on which|extraordinary that
fig admitted the original/ transaction |come down
jith jones took ‘place, on the day of | special trip carrying ireight and im-

recording, and corresppnds exactly

th the date on which / Barlow says | distance away,

Jeft the  deed in blapk with Rut-
: Barlow does not’deny that the
ture is his. The deed of the Do-
Bion creek property which Barlow
was executed on the samc'day as
Gold Run deed, namely, the 20th

of July, bears date on a different date,
#amely the 1sth day of March, in
‘Meither case the true date of the-actual
tansaction. Rutledge when asked to
plain why the Gold Run deed was
tedated to the 25th of March says he
bt to take in the title from the
nning, that is, frum the time when

B Wvignon's title commenced, by the
(tcord, He said that a similar rule

-but when the records are hunted

it is found that that is not so, that

#e tecord of the Dominion p roperty
8 first made in January preceding.
; ore, Rutledge's explanation of
the deed of the Gold Run prop-
Was antedated does not seem to be
feasonable one, This the most
iking picce of evidence against Rut-
particulary in view of the fact

It the escrow deeds: are dated upen
real date of the transaction, the
day of July, and- are not ante-

. It is bard 'to understand why,
days before, Mr, Rultedge should
the deeds of the real date of the
iction and two days afterwards

i deliberately antedate two other
and that the same reason for that
ating shonld not apply in hoth

. Another singular thing in re-
10 these deeds is that altbough

g were both exécuted at the same

f for the one consideration and by
he party acting in two interests,

hat different witnesses appear upgn

fm. In the case of the Gold Run
the witnesses are William Ab.

is

This Barlow positively |allowed to give evidence to shake the
igs. On the same day Rutledge says |credibility and honesty of these parties

under | ¢

‘these papers are endorsed directions in
the handwriting of Rutledge. Prior to
this-Rutledge had dealiogs with Barlow
as Barlow. Rutledge further tries to
explain this by saying® that thousands
of transactions passed thiongh his
hands, that everything was done ina
most iregular’ and. burried -manner at
that time and . that  paper was scarce
and various excuses of a similar nature
owing to the unsettled state of the
country and the utter disregard which
people had for any regularity of pro-
ceeding. Well, paper was not so scarce
that duplicates were not made of the
escrow deeds, In fact duplicates were
made, and paper was as plentiful two
days after in Dawson on the 18th or
20th as it was on the 16th, That ex-
cuse is mnot temable. Barlow alleges
that he had previous dealings with Rut
ledge in regard to Dominion.property
and left with him in that case also a
deed in bfank., Ruiiedge denies ever
receiving any deed in blank from- Bar-
low on any occasion and that these
deeds were actually drawn.up at the
time he alleges, namely, two days al-
ter the escrow papers. . Why the escrow
papers -were pot taken up when -the
property - covered by them was sold is
not apparent. Rutledgesays e dropped
the matter and took no more concern
about the matter as he had bought the
property. It is clear that Barlow went
to the outside, that he wrote to the N.
A. T. Company, who beld the papers
o escrow, inquiring as to whether pay-
ment had been made. He received un-
satisfactory replies and determined to
come in, He gawe directions and or
ders to parties to call for these papers.
His whole conduct in that respect was
consistent with his story that thie ‘prop-
erty was lying under the option with
the defendants in escrow. -His story
was not shaken in any respect and both
his account and the account of D’Avig-
non snd Hildebrand seem to be consist-
ent and a straightforward story. On
the other hand the evidence of Rut-
ledge was not given in a manner which
impressed me with its simcerity. It
may be and perhaps is the fact that
baving had so many transactions pas-
sing through his hands, the ‘value of
the property being so great, the ap-
parent inconsistencies being so clear,
that Rutledge became rattled in giving
his evidence and to save his property
told inconsistent stories. However this
may be, I must view the evidence as
it is before gge. Upon the as
framed and if evidence had not been
given to discredit the testimony of
Barlow, D'Avignon and Hildebrand, I
would be disposed to think that the
inberent evidence in the documents
themselves being such as to confirm
the story of D’Avignon and Barlow, the
and Barlow
being also con-

issue

with the escrow papers

must succeed. But the defendnats were

for the purpose of showing, I take it,
that having told a talse story in regard
to one  part of - their case; their -evi-
lence could not be believed as to the
balance, I must investigate that and

In the first place it seems to me to b
D’Avignon shoul
from Stewart river on fa
mediately go to Gold Run, a very great
passing over creg¢ks
which were then better known and pet-
ter thought of and go to stake a cllum
upon a  practically unknown creek,
which had no reputation in tne mgrket
whatever, in fact stake an absolute
wildeat. ~Fye expense of going there
must have been grest and D’Avignon
himself says that he bad no intention,
was utterly indifferent whether he re-
corded or not. 1 understand a
man going that great distance to stake
a claim and then have no desire to re-
cord it for the sake of saving the smail
fee of $r5. That “is improbable on its
face. . Then Hildebrand, it seemws,
secured no claim. It is true he swears
be staked 20, and this numniber should
also be-borne in mind in view of what
transpires afterwards; when came
to rcord it he found it'had been pre-
viously recorded against him. Tbere
were lots of vacan§ €laims on the creek,
as it appears By subsequent staking,
which Hildebfand might bave got. In

cappot

he

into” conrt  the  post- marked ‘‘Joe
D’Avignon.’’ . The question is did
D’Avignon or did Barlow actually stake
claim 137 It is also in evidence (and
Barlow admits it) that bis right of
staking in that district  had beén ex-
hausted as be had already staked a
claint in the same’district and could
not under the law stake-amcther claim.
Here was a wotive for his Msing the
vame &f another man to acquire a prop-
erty. Then D*Avignon seems to- have
lost all interest inthe matter since that
date. ' His refusal or his non-signing
of, the power of attorney is in itself
suspicious. If Barlow got from Rut-
ledge the $500 which he says was paid
to him on" the escrow papers, he has
given us no clear evidence of what ap-
plication he made of it or whether he
paid D*Avignon his share of it in cash.
He says D*Avignon got an equivalent
but does fiot tell us what that equiva-
lent was. Then Barlow began this
suit, D’Avignon from his evidence
and from his conduct appears to have
been entirely indifferent. The power
of attormey to bring the action was
signed by Barlow for D’Avignon. Bar-
low and D’Avignon, 1t seems, were old
friends of some 40 years standing. His
name was a convenient one to use, be-
canse I have no doubt that I’Avignon
was in the country at that time, but a
singular coincidence strikes one in that
at the very time in which D’Avignon
was ‘in- the country and at which he
claims—to have staked 13 Gold Ruw
Barlow bad received this very number
from Christie as ‘a possible claim to
stake " ¥Hat hejshofild strike  upon
D'Avignon at that time; that at that
very time of day D’Avignon should go
over the hills and come across Barlow
working on 39 Hunker, as he said he
did, "is also a strange thing: that
D’Avignon who was only in the Daw-
son district three or four days at the
mdst or thereabouts should go directly
to the very claim which his friend Bar-
low had in his pocket then for staking ;
that he should come to Dawson with-
out inteht to record that ctaim, and at
the suggestion of Barlow recurd it .and
leave the country and pay no more at-
tention to it is also singular; that he
should on his return trip, on the way
down to Nome, have passed Dawson,
the only setifement of any importance
on the river, without stopping is alto-
gether singular.

A greatdeal of evidence “was given
as to the hand writing and all those
who gave evidence agree and are very
emphatic upon the latter, that the sig-
nature ** Joseph D’Avignon’’ in the re
cording buok or the application book
of the gold commissioner’s office, is in
the same bandwriting as the sigoature
‘¢ Joseph D*Avignon’’ on the power of
attorney ; that it is also the same hand-
writing as is npon the stake and upon
the various other documents which Bar-
low signs for D’Avignon. D'Avignon
on examination for discovery and prior
to the trial signed his name for .the
purpose of idenptification and compari
son and the experts who have evidence
ate also all agreed that the signature
‘“ Joseph D’Avignon’’ made by the ad-
mitted I)’Avignon is not in the hand-
writing of the man who wrote the
‘“Joseph D'Avignon’” in the applica.
tion pook and om the post and power
of attorney. It is true that the evi
dence of handwriting experis is to be
received with considerable hesitation
but/ when all the parties agree upon the
mgtter and no- evidence in contradics
tign is given; I must give due weight
tg the opinion of these men. Barlow
whas in company with the party of men
who staked these claims, admitted hy
bim to be perjurers and fraudulent
claimants against the government. One
theory suggests itself to me and it may
be the true one, but I canoot give
effect to it as I view the evidence after
wards given, is that Bariow did perpe
trate ‘a fraud wuwpon the government
that he used D*Avignon’s name to stake
for the purpuse of acquiring more prop-
erty than he was - entitled to acquire
under the regulutions goveining placer
wining; that Rutledge did use the
blank forms afterwards to defraud Bar-
low out of bis claim, The evidence of
the documents and the evidente of the
dealings ot the parties would seem to
indicate that both these views might be
correct. I am of opinion that Bariow
did stake this claim himself and that

connection with this question of
whether Barlow or D’Avigoon really
staked this claim, we have the 'story of
D’Avignon that some strange man gave
thetty these numbers. A witness, Chris-
tie, swears that he was a layman upon
the same claim upon which Barlow
worked, No. 39, along with - McCaul,
Fancy and Averett and in discussing
with these men possible claims open
for staking he agrees with them to go
to Dawson and find out from the gold
commissiouer’s office what claims were
open for staking. He finds out 'that
these very claims are open; he enters
them in’' a note book at the time and
he allots to these four parties the vari
ous claims which are afterwards staked,
‘with one exception, that is, he allots
to Barlow 13, to McCaul . 20, to Fancy
43 and to Averett 119; 20 is the claim

hott‘uﬂ Nelson In the case o .
t’nip_ug: Property the witnesses f"tehen?:;!
’ln_d Frank McCau.) Rutledge explains
this by saying that he sever knew Bar-
as &:h_n_', that he always kpew

i as D'Avignon That is also singu-

_ view of the fact "that Barlow

‘his own name to the escrow pa-

which Hildebrand says he staked but
et‘mlﬂ' not  record. These were the
claims aitefivards actually recorded by
these plarties with the exception of. 20,
::d l;kcc‘ll records No. 12 instead of

1 Abere is no doubt 1n my mind that
Batlow. leq?ind knowledge of - 13
through Christie, Some one staked 13

These were all attached. Upon
i sy

because the defendants have brought!

D’Avigonon did not stake it, from the
evidence which I haye recited. If that
is so then he cameinto the box and
swore that D’Avignon staked it, know

ing that be himself had staked it. 1
may be wrong in this conclusion.
These men_all seem to be honest and
all seem to be respectable, but they are
'all concerned in the result of this ac-
tion and in the proceeds of a very val-
wable propesty. The evidence as it
affects the  credibility of “both Barlow,
D’Avignon and Rutledge is about even-
Iy divided, the scale rather in favor of
the plaintiffs. 1 must now look: to see
what evidence I have to turn the secale
if there is amy. This case is practical

Iy a trial of Rutledge for forgery. II
e used the document, as it is alleged
he used it, then he was guilty of a
fraud, It is hapd to conceive that any
man would be guilty of such an atro-
cious erimse for the sake of saving $730.
Then 1 say what evidence have wé got
to rebut the presumption of fraud. In
the first place we bave the evidence of

o be o duml. Rt

gave b very great care.

-

one Williama Abbott who seems to me’
‘wilness, and be |

He says he came into this country | R

about the 1ith of July of the year in
question and that p’g ‘tew days after-
wards he was in the office of Rutledge
and was called npon to witness a docu-
ment which is tlhe very document in

‘upon the “document u ‘which Rut-
ledge, Jowes and Davis ¢laim title, He
says he did not know the parties exe:
cuting it add Will not swear he actual.
ly saw the signature made but he does
say that it was in «n open office at a
desk where a real transaction appeared
to be going on between the parties to
the document and Rutledge, that he
signed openly in the presence of those
who were there but cannot say that he
knows Batrlow or D'Avignon or that he
saw_the actual signature made but he
does know that he did sign that docu-
ment as a witness at that time. Here
is another singular coincidence: - If

did he strike this very date; what was
the -reason of him using the s20th day
of " July to perpétrate this fraund when
the property in Gold Rus had not then
advanced ju price. It was not till
afterwards and lohg afterwards that any
hint of advance in price of Gold Run
property ~was made public. That it
‘was about the "20th of fuly, the date
which Rutledge gives, that Abbott
signed the 'document 1s guife clear
from Abboft’s evidence because he says
that was a week or thereabouts after his
arrival in the country. He cannot of
course now define the exact date.
Abbott were a dishonest witness he
would have goné furtker and sworn
that he saw the party sign the docu-
ment, That he is an absolutely honest
wituess is'evidenced by the fact of the
care with which he gave his evidence
and - therefore he must have witnessed
that document at the time when he says
he did and as openly us he says he did,
which would be a strange way for Rut-
ledge to carry ont a fraud. Then we
have “another witnéss and I concerve
perhaps the most important witne:s in
the case. He was wholly independent,
so far as it appears, in the matter—one
White—who swears first as to the origi-
nal staking and he says that Barlow
told him some time after March, 1808,
that he himself had staked 13 Gold
Run. White is clear as to this. Says
there is no. guestion that Barlow told
him" he-had staked it. If that is true
then Barlow ‘bas not told the truth
when he said that D'Avignon staked it.
He did not tell the truth in the com-
missioner’s office and he is not telling
the truth here. Further White swears
that he is an old friend of Barfow's or
an old sequaintance of his, that after
the 20th of July,the date of the alleged
sale, he saw Barlow at Whatcom, Wash-
ington, his home,and be thes told him
that he had sold his property to Rut-
ledge—this property in question—and
had got his money, l‘)‘giug disgusted
with the country and anxious to get
out. This confirms Rutledge's account
of the matter that Barlow came to him
after the eserow papers were signed and
said he was willing to sell at 4 less
st for —cash; which Rutiedge gave

question. = He identified his signatore |

Rutledge had been guilty of fraud, how.|
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him. Davis' evidence is wholly un-
satisfactory, I think it is so unsatisfac-
tory that it may be absolutely ignored.
An affidavit which was filed in the case
“ays that he paid $500 when the deal
was made and $500 whien the paper was
recorded. This would geem to confirm
the evidence of Barlow that $s00 was
paid on the escrow papers, He cowes
into court and swears that he paid
#1000 all at one tithe and on further
cross-cxamination he does not svem to
kvow what: he pgid et all. I think
Mr. Davis paid absolutely no attention
whatever to the transaction and
only a very hazy apd indistinct recol-
lection of the'mnu{er. If bis story re-
garding the tmxﬁ payment at once is
correct - it confirgls Rutledge. 1t
true that Rutledge was out ¢of the coun-
try at the time the action was brought
and  the affidavit was sworn  which
might account for Davis’ ignorance of
the facts in question, It Rutledge bad
been present and made u similar affi-
davit it would have. had a much more
important bearing on the case. As |
said before, it practically amosunts to
this, that if I find for the plaintiffs I
must find the defendant Rutledge
guilty of forgery. I can find no sufli-
ciént motive for that or any motive
which should move a man of bis ap-
perent respectability,
ments are strange and nof reconciliable
with any proper mode ol procedure,
yet it is possible that his story may be
correct and that the things did happen
#s be says they did, bowever strange it
may seem. ; But I think the evidence
of Abbott and White turn the scale in
his fayor and I must -believe them. T
cannot #iy toat 1 am - satisfied even
with my own judgment in the matter,
The whole thing is such & kaleidoscope
of inconsistencies and improbabilities
that ome is lost in trying to reconcile
all the discrepancies in the evidence.
Avother judge or jury might come to
a very different cosnclusion upon the
facts, but this is my finding as I view
the evidence, I might even give the
old Scotch verdict ‘‘not proven. '’
There will be judgment dismissing

has
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