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County of Oxford, for the summons in the nature of a quo
uarrassto in this cause, should not be Fet aside with cosis, on
the gronnd that the said order was granted during last Hilary
term, when the said judge had iso power or authority to grant
the earne.

It was sworn thiat the fiat for the summons was granted by
the Judge orthe Oxford County Court on the lOth ot February
last, on which day the wvrit of somnmons issued, and which
day was the first Saturday in Hilary term. On the saine day
the judge also granied his fiat for a sommons against the
returning officer. Bolh sumrmonses issuod and were served,
but neither of the defendants appeared, and the judge gave
jodgmeist against them ex parte.

Ilagarty, Q. C., shewed cause.
DRtAPrR, J., delivered the judigment of the court.

The lanoua-e of 16 Vie. ch. 181, sec. 27, appoars too cloar
to admit oJanmy argument. This section is substituted for the
146th section of 12 Vie, ch. 81, amended by 13 & 14 Vie. ch.
64, sched. A, nuruber 23. It providos that in ertain cases,
of which the prosent is one, a writ of somrmons in the nature
of a quo warranté shali lie to try the validity of such oloction,
&c. &c., Ilwhich w-rit shall issue out of eithor of her Mvaje.sty 's
superior courts of cummon law at Toronto, tapon an order of
8uds court in terrn lime, or upon the fiat of oither of such
courts, or of the judge of the county court having jurisdiction
over the municipahty within. which such eloction shall have
taken place injR cain1

Rule absoluto.

PERav v. BucK.

Pwrehose of grotcing tiidr-Ri,-hi of putrchaw it b lng treçpa.çst. . fir.

Thec plainîliff had purchascd front thecCanada. Company ail the mierchantahie
timber on a certain loi, and heid a ienterfromtîhcîn(eooîheilow) aihoriziîng
himt to enter upen the lanîd and mark iwhatever trees he might C-hoosc, and
afierwards te eut and carry ihern away.

HeM, ltat he had not such a possession as wouid enabie him 10 bring irespaý.
quart ciausutmfrrgîi.

Quee hat remedy hc couid have fol trespnsse& on lte Iand :-wvhciher he
muid support an action on lte cafle aganae the trespasser for î,îicrfering wîth
his priviige; or wouid he compeiied to look to the contpauy, ircaîmng their
halter ». au agreement.

12 U. C. B. R. 451.

Trespass qu. cl. fr. to lot No. Il in the seventh concession
in the township of Emily, and therr prostrating the trees and
underwood-onumeratirig thum. 2nd. count, for qeizingu and
taking a quantity of timber.

Pleas. Ist. Not guilty, to the whole declaration. 2nd.
To the first counit, that the trees and underwuod mentioned
were not the plaintifl 's property. 3rd. To the ]ast counit,
plaintitinfot possessed.

At the trial before Richards, J., at the last assizus held at
Peterborough? it appeared that the plaintiff claimed the right
to the timber upon the lot under a lutter fîom the Canada
'Company, as follows »

Canada Companty's Office,
Toronto, Ist Dec. 1853.

SiR,-! hereby acknowledge the recoipt, per lutter of
Samuel Stricklarèd, Esquire, of the 18th ultimo, of'sixty-fivo
pounds, for the purchase of the merchantable timbor and
saw logs you may remove from lots twenty-one iri the ninth
concession and uleven in the seventh concession of Emnity
before the first day of November, 1855. You are now at
liberty to enter upon the said lots, and aiso your agent and
workinen, and eut Ihe morchantable timber and saw logs
thereon tili the lst of Novumber, 1855, and carry aw'sy the
same, but flot after that date. In the meantime, should wve
dispose of the land, the purchasers or lessees shaîl have the
right (which is hereby reserved specially) of ecearing and
improving, anid using whatever unmarked timber they rhaîl

find necessary for fuel, fonces and buildings. Any dispute
arîsing between you and him or them must ho settled without
reference to us. Von are therefore requested to mark in a

cospeous manner such trous as you may wish to cut. This
lcseis not transferable. Have the goodoess Io acknowledge

the receipt of this letter."
(Addressed to the plaintiff.)

There wvas nu doubt the defendant did eut a considerable
number ut trees upon lot No. 11, as ascertained by the sur-
veyor, and it was proved that he offored tlîe plaintiff to pay
him $1 per tree for what ho hall eut.

lThe lot in question was treated by the agent of the Canada
Company in the county of Victoria as belonging tu the Com-
pany, but their title was flot proved. It xvas proved that the
plairîtîfi 's agent had gone upori the lot after obtaining the
latter before mentioned frorn. the Canada Company.

The learned judge left to the jury to determino whother the
plaintiff was in actual possession of thec lot, and if nut to find
for the defendant.

The char g * e .a1bjcu to on the ground that in conse-
quence of th plaintiff having the linos run by a surveyor,
that xvas a taking of possession, and the judge should have so,
told the jury.

The jury fouod f'or the defendant.

Phillpotts ubtained a mbl tu show cause why the verdict
should not be sot aside on the gruund that it was contrary to
iaw and avidence, and for misdirection, ami on the grounid
of surprise,

Eccles shewed cause.

The authorities reforred to are cited in the judgment.

'ROBINSON, C. J., delivered the judgment of the court.

We think, upon the evidence givon, it cannot bo held that
the plaintiff was by his agreement with the Canada Companîy
placed in exclusive possession of the land in question. H-e
had ooly acquired a right tu enter upon the land and mark
whatever trous, fit (in his opinion) for making merchantable
timaber and saw logs he might chouse to take. d is entrj for
that purpose %ould ha nu trespassa; and hie had acquired the
further right of goîog afterward upon the promises at any and
aIl finies np to the lst of Novembor, 1855, for the purpose of
felling, and proparinc, and carryiog away the timber and
saw loge which ho hart su indicated his detormination to tako.

The defendant in guing upon the land was no trespasser as
to him, for ho might have many laxvful occasions for going
there, for purposes which would ot interfera with the privi-
loge which the plaintiff had acquired; and if ho had nu such
lawful occasion for guing there, hoe would be a trespasser uponi
tIse uwner of the Iand, îlot upon the plaintiff, who had only a
limited and qualified right of entry. This applies to the
allarred wrongful antry upon the promises.

Thon as tu the timiber cut-whuse property was il, as it lay
on the ground after being eut'? Nul, wa think, the plaintiff's,
for ho had flot yet made it bis timber by marking it as timber
which hoe alected to laku. The agreement with the company
required that ho should do Ihis, besides any logal question
that might bu raised as lu the gruwing timber being capable
of being îransferred to the plaintflT otherwise than by deed.

The plaintiff, nu doubt, ought to have 'a remedy for snch a
wrong a. ha complains of, and wa do flot se what ehould
prevent his recuvering in a special action on the case against
the defendant for m-rongftîlly cutling down and taking away
tho trues, whereby ho was ubstructed and prejudicud in the
enjoyment of the privilege which hoe had purchased.

That might sîill depend, huwever, un whether the plaintiff
hart acquîred the pruperty in the trecs, or wvhether he wvonld
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