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McLzaw, J., The affidavit of service of the master is sufficient
it the nffidavit of the clerk was made and prescnted at the time
of the clerk'a npplication for examination.

The time of such application iy not mentioned in the statute and
must depend on the rules of the Liw Society, and if by those
rules the npplication for examination is considered as made on the
first day of term, then Mr. Allan should receive the usual cer-
tificate, but if it is considered as made fourteen days before term,
then the statate is imperative, and the affidavit of Mr. Allan on
the first day of this term is too late.*

Rxarxa v. TBE Tersrexs or ScHool Szcrion No. 27, 1N TBR
Towssuip or TYENDINAGA, IN TR Cornry Oor HasTiNga.

Schaal Ty M, Practice.

A mandamue nesi having been fssued to schrol, trustees to levy the amnunt of
2 judeunt obtained aguin-t ihemi. no return was made and o rule aese tor an
attarhment issuvd  Inanswer to this ruleone trustee sworethat he bad ulways
been and +til} was devirous 1oobey the writ. and had repeatedly ~«ked the others
w jdo him la 1-vyia. the rate, but that they had refused. Anuther swore that
owing b i1 health. with the conaent of his co trustess and the Jucal superintend-
ent, be had rrivned his office hefore the writ was vranted.

The orurt. under tbese circumstances. dis harged the rule i ax against thene
1w 0, 0n payment of rumia of the appli stion, and granted ad attachmeut sgainst
the otber trustes, who had takyn 20 nulics either of 1he maudamas or rule,

. (11. T., 1861.)

Qo the 18th of October, 1860, a writ of mandamus was issued
from this court. directed to these school trustees, commanding th-m
to levy and collect, or cause to be levied and collected, from the
freeholders and housebolders of the school section No. 27, in
Tyeodinaga, a sum of money sufficient for the paynient and satis-
faction of two certain judgmems recovered against the trustees of
the said schuol section by one Juhn Waterbouse, for the building
the school-bouse for the said school section, or to show cau-e
to the contrary on the first day of Michaelinas Term then next
The writ hiad Lern ordered in Trinity .Term, 1860.

Copies of this writ, it was sworn, personnlly served on the 23rd
of October last, upon William Cross and Jumes Glass, two of the
trustees of the said school section, and upon Robert Gillespie,
another of the trustees, the original writ of mandamus beiog shewn
10 each at the time of service.

In M:ichaelmas Term 1860, an affidavit was made that on search
jn the Crown office in Toronto, on the 26th of November, it did
pot appear that the writ of mandamus bad been retarned as filed.
And the court. upon application of Mr. Siszson, the counsel for
Waterhouse, orderrd a rule to iscue upon the trustees to shew
cause why an artachment for contempt should not issue against
them for not returning the writ.

In answer to this rule, during this term, Cross, one of the trus-
tees, made an affidavit that be bad always heen and still was
willing and du. -ous to levy the money necessmy for satisfying the
judgments obtxined by Waterbouse. as commanded by the writ of
mandamus, and had repeatedly requested Glass and Gillespie the
other trustees, or eitber of them, to unite with him in making a
rate for that purpose ; that he bad done this hoth befors and after
the mundamus came to him, but that they bad always refased, and
that he could not alone impose and lery the necessary rate. He
made a return also to the writ, under the corporate seal, referring
to his affidavit for hie reason for not execating the command of the
writ, and his affidavit and return were annexed to the mandamas.

Jumes Glass, another of the trustees, in answer to the rule mist
for attachment, filed an affidavit to the effect that, beiog in very
ill health at the time of the election of school trusteesin January,
1860, be decliued the office. protesting that be could not serve in
it on account of the state of his health, but that he was neverthe-
lJess chosen : that bis :1i health continuing, be solicited permission
to resign, not being able to discharge any of the duties ; and he
sonexed a letter received from his co-trustees, Cross and Gillespie,
dated the 9th of February, 1860, and allowing him to resign for

¢ It is by rule of the Law Saciety exproaly declared 1hat “ all applicatisns for
oartificates of fitasss for a1mimming ax atiorney or solicitar, shali be by petitha ta
writing. addremed to the Renches of the Snni-ty in crmvoration, and every such
petition. wilk the dcumenis vequired by. and fres paval le 10 thin mwriety,
shall tw left with the arcretary of the society at
tard Seturdey wext i
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for the resrons given, and avother letter from the local superia-
tendent, duted the 14th of March, 1860, consenting 10 his being
relenced from his duties as achaol trustee.

M¢e. Glass, however, took no notice of the writ of mandnamas till
be made his affidnuit on the 41h of February, 1861, nar Mr. Cross
il he mide his affidavit on the 9th of February, 1861,

Mr. Gillespie did not appear to hiave taken any notice of either
the mandumus or the rule sisi for attachmeat.

Crombic appeared for the defendant Glass. O’ Harefor defendant
Cross.

Rosixs. ¥, C. J., delivered the judgment of the Court. .

Both C 2¢s and Glass fuiled to pay due obedience to the writ by
returniog 1 the court the reasons which bad prevented tkeir doing
what they heen directed to do. This may bave arisea from their
relying on the sufficiency of the reasans, and not beiog advised of
the ateps on which it was still incumbent on them to tuke.

As to them, therefore, we may di<charge the rule man for attach-
ment, on their paying the costs of the application

As 10 the other defendant, Gillespie, we grant the attachment
ment. We might bave ordered a peremptory mandamus, wheo no
return had been mude in due time to the first ; but an attachment
being moved for it is proper to grant it agninst the member of the
corparation (Gillespie) who has been guilty of the contempt gr
wholly disobeying the mandamuy, neitber deing the act, nor uani-
fested any readiness to do o, nor assigning avy cause for not
doing it.

CHAMBERS.
(Reported by Ropt. A. Stanumsox, Esq., Larngter-at-Law.)

Hesny McDeryorr r. Joux STaxiey Kerrixe.
Fjrctment— Appeavance of per ins iher thun named an writ— Merigage.

2 o W is 14, o 9 of C . Ntate, e
e e ettt be Adatiol 1o defend. s acrien of et
ment Lrought aalust bis woertg.g -r. {Apun) 21, 1861.)

This was an action of cjectment. AMr. Harrison obtained s
summons calling on the plaintiff, under and pursuant to sec. 9,
cap. 2, of Con. Stats. of Upper Canada, to show cause why Alex.
Thomus Montgomery sbould not have leave to appear and defend
the action.

By sec. 8, cap. 27, of Con. Stats. of Upper Csuads (the act
respecting ejectment), it is provided that «* the persous named a3
defendants in the writ, or aay of them, may appear within the
time sppointed ;” and by sec. 9 of the same act, that *‘any other
person, not named in the writ, may, by leave of tlge court or &
judge, appear and defeud, on filing an affidavit showiog that he is
in potsession of the land either by bimself or his tenant.”

The summons was obtained upon affidavit of Montgomery in
which he stated that the action was brought by the plaintiff,
claiming title under a deed from Mary Gale, to recover possession
of the resr part of lot 6, in the Maitland concession of the town-
ship of Goderich; that he (Montgomery) bought the land at
sheriffs ssle, uuder an execution against the lands of one William
Mathieson, in or about the year 1834 ; that Mathieson bought the
1a0d from said Mary Gale ; that there was some defect in the deed
from Mary Gale (a married woman) and her husband to Mathieson ;
that on the 14th February, 1860, he (Montgomery) sold and coe-
veyed the land to defendant Keeling, who went into ion ;
that defendant executed a mortgage on the land in favor of bim
(Montgomery). for £1.316, balance of purchase money; that at
the time of the sale of the land from Montgomery to defeudsnt,
the plaintiff, McDermott, who is an attoruey, acted as salicitor
for himself (Montgomery) and defendant; that while so acting as
sach solicitor, he (McDermott) became aware of the defect in the
deed from Mary Gale to Mathirson; that subsequent tu the mort-
gage from defendant to Montgomery, plaintiff took and received
from defsndant a mortgage ou the land ; that some time after he
took the last mentioned mortgage, he obtsined from Mary Gale &
deed of the Iand to himeelf, for the nominal conaideration of four
dollars, on which deed the action was brought: that he olitained
the deed from Mrs. Gale hy fraudalent misrepresentation: and
that defendant was acting in collusion with plaintiff, in order to

cat out his (Montgomery's) morigage, and 30 destroy his security
the land.




