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many ycars ego on what wr.s supposed to bo the
lino between his lot and an adjoining lot, which
wa8 subsequently purchased hy Pufl'y, thedefen-
dant. Sorne tinte after the defendant had pur-
cha)se<l the ail oining lot. hi, got a surveyor to
ron tic line betiveen him and the plaintif., înd
the !sorveyor, in runing this Une, took in a tri-
angular pieco of land fromn the plaintiff, of which
lie lîad been in posses4sion. In order to save
litigation. the parties erîtered int un agreement
to ran the division lino through the middle of
the triangular 'iiece of land, dividing it equally
betweon thorn Fonce viewers wore got ta deter-
mine tbe portion of the fonce wbich eacb party
shouild erect and inaintain, and each party orected
bis part of tbe fence on the line agreed upon.
In doin)g so, I>uffy, the defotidaut, used the rails
of the fonce wlîich hail been origitially trectedl
and mnaintainedi hy Bradshaw. the plaintif,. but
which fen.co by the agreement was ipon the land
talion in by the defondarit. The plaintiff brogbt
the suit for the value of the rails se talion by
the dofendant.

The learnel judge reserved h*s judgment,
iwhich hoe subseqoei.'ly gave in writing, in favor
of the plaintiff, as to!lows

-It (s no dotibt the case that, in general, erc-
lions put upon lands by a porson neot theo wner
cannet be renioveil, but become the property of
the oiwner, asi forming part of the freehold, and
probitbly a fonce would be contidted part of
the freehiold. The l:îw is howevor medified in
favor of îlbose trlto, in censequence of an nit-
skilful survey, have mado iniprovements upon
lands as tbeir otvn whicli, on a correct survey
being madle, tomn out to belong tej a ncighbeur.
Sîction 53 of chapter 93 of the Consolidated
8 .rtites for CipperCainda provides that, in sicit
ea-e-, the owner of tho land, in nn action of
ûjectinent, shaîl not, recovor po.4session until hoe
p:îys for the improvements, the value of which
are toe o sscsscd by the jury

If has be(on lie](], in Ompbell v. Fcrguzsson, 4
U5. V. C P 414. recognized in But ton v. Trotter,
16 U. C. C. P. 367, and AMorion v. Leiris, 16 U.
C. C. 1". 48.5, that the act applies to private sur-
veys miade on the dofend>tit' s cira accoburit, as
irel! as to public surveys; and ini the last nacned
case. Morton v. Lewis, it was hle that fonice.,
were improverncots irithin the nîeaning of tlc act

la ibis case, suippising that nu agreouteat badl
been made betaveen these parties about theoland,
and that Duffy hand brouglit an action of eject-
ment for the laad, Bradt-haw vould have bcnd a
riglit under the statute te assess aàgainst Doffy
the vaiue of lbis improvoinesits, ineluding the
valu(, of the fonces ; and Duffy woold have had
ta pay for thie impreveinents before ho could te-
cover posues-ion, and Bradshaw ouglit not te be
place(l in a worse position in consequence of the
agrc'ement scttling the line, than hoe woold have
been in if an action of ejectmont had been
brooghît agatinst bum. 1 thinl, boîh iegally and
equitaibly. the plainitiff in titis suit is entitlod te
recover for the value cf the rails. 'wbicb origi-
ritlly belonged te bum, and which defeondanx used
in the erectiori of bis part of the fonce. But I
ce.ot allow hlmi for old rails whlît new ones
(%çhichl it inay casonably be cxpected ivotad lest
muroh longor) wouid coet."

On the 28îb January last, O'RtiItj, Q 0., oh-
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tained a sommons calling on the fflaiutiff Brad.
shair, and the Judge of the Cotuuty Court of thec
County of Wentworth, te shew cause why a wrt
of prohibition shoold flot issue ta prohîbit i]
proeedings lu tbis matter, and upon au order
for payaient made by the said .ludge of the Couuity
Court of the Coutity of WVentworth. prc.'i-iiog in
the Division Court. on the groeud that the sajui
judge Lad no jurisdiction to t-y or a&ljuiaeýte
tîpon the matters tried auid sidjolicnted upton ley
bita in the said suit in the snid Divibion Court.

Spencer sbowed cause, and objectedl Ilat the
sommons did uoî state tce groutids upen whictt
the application was nmade witii buificieut, pairti.
cularity That the titi to lands did not coutc la
question. the contention Bimply being whetber aî
Judge of a Divi.'ion Court uould adjodica te upon
the question, fixture or no fixturo If ho can,
and thero is no doubt that ho cati, ho !aad suris-
diction in ibis case, and there cau ho no prolti.i
bition Tbe question is as to the ownership ofj
the rails, net of the land Rails cannot, uuider
the circunistanices of ibis case, bo con8idered a2
part of the realty

O'Rei1lly, Q C -The sommons is sufficiont,
and want eý tirisdiction may ho shown hy affi-
davit. (This -joint ivas nlot pressed hy the other
side, the learn"ed judgo being against the ohjéc
tion)

Ferrces arc a part of thc realty and go avit)
the land, and tbe judge bad no jurisdicticn Io
try a case wre tbe title to land came in ques-
tion.--Eles v Mfaw, 3 East 39 ; T/iresher v
E. Londoa ll'aterwork.? Co. 2 B. & C 609: Steward
v. L(enibe, 1 B3 & B. 506 ; Coegrat'e v. »iosaabiios.
2 B3. & C. 76 ; liunneil v. Tupper. 10 U. C Q B.
414 ; Amnos & Ferrard on Fuxtures, 9. 13

Even if tbc judge bail poweor to decidie as Io
whle:l>er the finue was or was net a fixture. lie
could net by decidliag that que>tioîz wrongfutfly
theroby give limself jorsdictiou). Mvhen in truthi
hoe bied no jurisdiction. The eqoities of thie ca-e
are avitî Dufi'v, who for the saike cf a settlement
gave upi a strip of bis land.

BAGARTY. J -1 amn Of Dpinlien th-,1 1 sIhoulî
not order ad prohibition lu this c;~.or irit-cifere
wiîb the deci-ioîî cf tc leursie i îidu. 1 nitu
net dissatisfiu'd wit tiils Viw (XI tis fav. ; .1114
with the pomers % osted ini tutti lîy the siattt. 1
canneo sity lie lias dezided erroneously. WViet:
the fcnce-viewoer.s awarded tîtat Duffy slintulîl
maintain a specified ,oertioii ol the boondiiry
fonce, and te t iii iat lie tooli away the rails for-

4,aierly frilIeî y l3radbhaîi w, tu nwtintaitn ii:t
osed te ho a diviion fence ou landî n0w disro-
vercd ta e ot)iffy's, 1 cannot, sny it was bt.yenîl
the learnoîl ju'tge's pomer to dr-cile thait -udt
r.ails se reoed treni ltefreeiiotd ta whiicbi thev
wore pcrlîaps in a mannor anîie.xcd. zhould it
ho paiti for by Duffy irben used ley bite te et-cc:
the nom fe-tce. writich ho mas hounîl hy àlie awitrîi
te mciiitain. They wore originalty Brndsli's
propcrty, aocd put tîtere for a specitil piorpose.
net te becoine patri of Duffy's freebid ini any
vice of the parties 13y the nem suwrey -aoc
agreement, that fonice coased to) aLn-wer the in-
tcndi-i purpo'i-, and a nom feîîce is t. ie et-motel1
instoad 1)uiTy i., hond to mainiti part et titi
nom fonice. ittigi Ise takoes up tîtese rails anîl unes
thton te fouiti luis obligatliou.


