
IN RE, ARBITRÂTION BETWEEN ONTARIO AND QUEBEC.

which makes the arbitrators a Court where the
majority may decide. Lt is flot pretended that
at common law when the submission is to three
arbitrators with no reservation of power to
the majority two can execute a valid award in
matters of ordinary private arbitration ; but
sucb is not the law in matters of a public nature.
The Interpretation Act has a powerfut bearing
on the interpretatian of the 142nd clause (see
the 129th clause of the British North America
Act). The Dominion Parliament are given power
to deat witb the public debt and property. The
whole of the questions before the arbitrators ini
respect to thst public debt Bnd property mnust be
considered by the ligbt of the statutes wbich
were passed by the Dominion, one of whicb is
the Interpretation Act. Not only therefore are
ail laws left in force, but the question of the
public debt and property is to be left to arbitra-
tors, who are to decide according to the Inter-
pretation Act.

Th'e clear intention of the Legisiature in hav-
ing three arbitrators was that the ma jority
should govern, and this is consonant with coin-
mon sensie and every day experience of arbitra-
tions hetween private persons, and the Legista-
ture had the possible difficulties arising from a
disagreement between the arbitrators for the
different Provinces in view when they appointed
tbree arbitratars, one of wbom was unconnected
witb either Province, and was, in effect, as an
umpire.

Putting the matter upon the strictest basis as
a matter of private rigbt, the arbitrators had &
right to deal with it according týo the Iight cat
upon it by the Ettatutes of the country ; but it
is not necessary to deal with it on this narrow
basis, for, independently of such considerations,
it is flot a matter of private interest and private
arbitration, but a matter of public rigbts and
reference to public arbitration, and therefore the
decisian of the majority must conclude the minor-
ity. This is admi.ttedly the execution of a pub-
lic trust; and is not the exercise of a power
within the ordinary meaning of the rule regard-
ing suhjects of purely private interest: (irindley
V. Btrker, 1 Bos. & Put. 229 ; TA4 Kirzq v.
W/dtaker, 9 B. & C. 618 ; Cortis v. Kent Water
Work? Co. 7 B. & C. 14 ; see also Co. Litt ,
181 (b) ;Roll. Ab. 829; Caldwell on arbitra-
tion, 2nd Amer. ed. pp. 202, 203 and 2-04,
note (1) and cases there cited; Paley on Ag*eucyo
8rd Amer. ed. pp. 177 and 178, note (g) and the
cases there cited, particnlarly Croker v. Crane,
21 Wend. 211, 218; Ex Parte Roger8, 7 Cowen,
626, 5:30, and note (a) ; Wooiey v. 7'ompcins, 23
Wend, 324; Damofl v. Inhabitants of Gr-anby, 2
Pick. 315.

Shortly after the above argument Judge Day
resigued his appointmnent, which was accepted
by the government of Quebea, and a auper8edeas
was issued under the seat Of that Province,
discbarging bina from further daties as arbi-
trator.
* On the 2lst July, the day appointed for giving
judgment, it was objected on behalf of the Pro-
vifice of Quebec that no furtber action cquld be
taken in the matter.4*wing to the resignation of
one of the arbitrators, there not beiug in fact
the three required by the Act. The counse for
Quebec, beiug overrated in this, stated that they

witbdrew from the arbitration, and the judgment
of the remaining arbitrators was then delivered
by the

Hon. J. H. GRATY :-At Our last meeting a
question was raised by the counser for Quebec,
lander instructions frora their goverument (a copy'
Of the Order in Councit having been transmitted
to each of the arbitrators) wbich would then
have been decided but for the abrupt withdrawal
Of Judge Day, and our subsequent immediate
adjournment, namely :-" That it is essential to
the validity of any decision to be given by the
arbitrators that their judgment sbould be un-
animously concurred in." It remains for me
now ta express the decision of the arbitrators on
that question.

It is to be regretted that a position of this im-
portant character should flot have been taken
before it was knowe that there was a division of
opinion between the arbitrators; and it may well
be assumed that it would hardly have escaped
the attention of so accomplished ajurist as Judge
Day, the Arbitrator of Quebea, had he deemed it
ttniable, or that hie would, under the circums tan-
ces of the decision, have undoubtedl 'y brought it
to the notice of bis co-arbitrators. The learned
Judge heard the argument, but left witb us no
expression of bis opinion, save that the arbitra-
tion was one of a public nature. The views,
therefore, nov delivered are those of the remain-
ing arbitrators, and consequently of a majority.

In matters of private reference the law is plain,
that unless the terrus of the submission provide
that a Majority may rule, att must agree in the
award, or it would not be binding. The imprac-
ticability in private affairs of vorking out an ar-
bitration, if unanimity vas essential, led to the
adoption, in almost aIl casies of submission, of
the majarity clause, or the alternative provisionl
Of an umpire. Sa essential. to the successful
conducting of an arbitration bas this becoîne that
in the ordinary foris of arbitration bonds, or of
rules of reference, one of these clauses is almost
always found inserteti. Without such clause, in
private arbitration it is admitted uuanimitY iti
required.

The point nov is-Does the same rule apply t<>
Public refèrences or arbitrations ?--to wbich
class it is canceded, the present inquiry belongs
-the 142nd section of the B. N. A. Act, 1867,
under vhich the arbitration is betd, containif1g
no such clause.

Mr. Irvine, the Solicitor General for Quebec,
has properly narrawed the question' to this poinlt ,

Mr. Ritchie. in bis argument for Quebecclteu
Caldwell on Arbitration, p. 102, to prove tho
undoubted position as to private arbitrations. Itl
the note to that page by the able Ameri05a'
editor, wbo repnblished the ivork in the Unitcd
States, ve find the following remarks :

"There is a vide distinction ta be observed be"
tween the case of a paver conferred for a pub,
lic purpose and an anthority of a private nature.
-In the latter case, if the authority is canferred
on several persons, it must be jaintly exercisedi
vhile ie the former it may be exercised by Ils'
jority."122 esy a eteFurtber on, at p. 20,.e ay ia refer
appointed under a sitatute must ail meet n
the parties, but tbe decision of the majority

214-VOL. VI.1 N. S.] LAW JOURNAL. [August, 1870.


