
THE ONTARIO WEEKLY NOTES.

consequences of each in turn was something to which the jury
should have had their attention directed.

Since the Loacli case at least, the practice of leaving to the
jury the question (as put in that case), "If both the company and
the deceased were guilty of negligence, could the compalfy then
have done anything which would have prevented the accident?"
should be followed in every instance where contributory negigence
is alleged, unless the facts clearly exclude any inference of ultimate
negligence. The point of tixne at which ultimate or second negli-
gence inay be said to arise is when the person at fauit became
aware, or should have become aware, of the danger of the other
person.

The judgment below should be set aside and there should be a
new trial; coes of the appeal should be paid by the plaintiff coin-
Pany, and costs of the former trial should be to the successful party
in the cause.

New trial ordered.
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*VEFLTRE v. LONDON ANDI LANCASHIRE FIRE, INSUR-
ANCE CO. LIMITE]).

Inanýirance-Fire In8urance-Notice by Insurer Terminating In-
surance-Servce by Regsstered Letter-Tender of Unearned
Portion of Premium bij Enclosing Money in Letter-Letter not
aictually Reoeived bij Aseured-Insurance Act, R.S.O. 1914
ch. 183, sec. 194, conditions il, 1.5.>

Appeal by the plaintiff from the judgment of SUTHERLAND, J.,
12 O.,W.N. 399.

Thle aPPeal was heard, by MEREDiTu, C.J.O., MACLAREN,
MAGEE, HODGIN8, and FERcusoN, JJ.A.

A. C. Kingatone, for the appellant.
R. S. Rtobertson, for the defendants, respondents.

HODGINS, J.A., read a judgmient in which he said that among
the defences was one setting up that the action was premature
under sec. 89 of the Insurance Act, R.S.O. 1914 ch. 183, and sec.
194, condition 22. The respondents (defendants) had, since the
argument, abandoned this dêfence, on terme.


