
U4IRNCROMk- v. McLI~A~.

that. is imnaterial. iceording to the setulement, tho balanmc of
the puwasasoe tu 1 be paid as soon as the regstretio
of the Mlaelean mnortgago had been vacated. Whenl this took
place doe flot appear. Payznent flot hiaving meniade. tlle
plaintiffs, on the 23rd October iasLt flld a statement of daim,
and, on the 29th Ocýtober last, sont the de fendant 's solioitor a.
statemlent. of accounlt shewving the amlouint alleged lu be dule,
and claiming $50 for costs. On the &d Novemnber last. payîmi ut
flot having beenýi imade, the plitintiff's solicitors wroîe Io t11o

defedan 'ssolicitors requiring Oieet Io file a defelice. And it
is hee hat somt( isundeirstand(ing arose, Mr. Cooke, a souci-
tor ifi the eînlioyrnenýt of the defviidant's solicitors, says thiat,
on receîpt of this letter, he, telephoned to either Mr. l)avis or
MNr. Molhr. and arrangcd with him that the action should stand
until tlic retturi of Mr. M1ackenzie to the eity, as it was a matter
on wvhich the latter alone was inistructed. This alleged arrangel-
ment is denied by Mr. Davis, and hie states that hie is inforxned,4
by bis partuevr, MIr. Mehir, that hie at no time had ait> conlver-
sation with Mlr. Cooke or withi any oine iergrigti
mnatter.

Thi conlit is retablse, lu the rircumtavem of the case,
il cen extremeoly probable that. i the aeeof' %Ir. Macj-
kenzie, some conmunivation would lu the ordimary course of'
btisinies be mnade by Mr. ('ooko to thie plaintiff's solivitors in
response to their letter of thie $ird November. Dr Iavis dvijs
that thle commniciation was madte to imii, h is no douibt
true, and he says that M3% Mehr idnfomd him tht ho had uo
conversation wvith Mr. (2ooke on the sub)j(.et. I have, therefore,
MNr. Cooke's positive statemlent that he did ýommicll(ate. with
MNr. Davis or Mr. M1ehr, and 1 do nul think that tht is dipbaedý
b>' Mr. Daviss affidavit and hlis hearsa>' Rtatemielt as to what
34r Mehr maid.

lit these circunistances, by soine mniehance, no doubt, the
judgmcnt appears tu have been signecd, i breach of ant under-
standing that the malter was 10 stand tli Mr. Macekenzivi' re-
turn, sand mnust be set aside, with costs to the defendant in Ow~
cause, tu be set oA against any mnoney which mnay be fournd dule
by flie defendant to thle plainitifr.

With regard lu tho 11otionl tu set mwSidC the 8tateumeu1t Of eLaLuxl
1I(do not think that should be donc on the presenit application.
Where a settIinent of a su-it la core u, il is nul perfeti> elvar
that the settiment nua> nul be specifieally cnforced i the mone
action, while there are sonie cases Nvhieh seeni bu uhew thr.t a


