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IPIGGOTT v. FRIENCH.

Defautil Jiidgment -Motion Io Set aeside -lrregulariîty in
Service of Process-lVa iver-Delay in Jo n- s ~
sai of M1otion-Cosis.

Motion by defendant French to set aside a default judg-
ment entered in April, 1905, which direeted a sale of lande.

The £acte appear in the reports of appeals in the sanie ac-
tion, 6 0. W. R1. 398, 877.

C. A. Moss, for defendant French.

F. E. Hodgins, K.C., for plaintiffs.

THE >'MASTER :-The proceedings are attacked on inany
grounds.' The firet le, that, although both defendants were
served out of the jurîsdiction, and were stated by plaintiffs'
solicitors, to be Ainerican citizens, yct no0 writ of summions
for service out of the juriediction was issued. The writ
issued was one for service in this province, and an order was
ohtained for service of notice of such writ on defendants.

This seems te corne within the principle of Hewitson v.
Fabre, 21 Q. B. D. 6. There defendant was by inistake
thouight te be a British subjeet, and was aecordingly served
in France with the forrn of writ proper for sucli a case. De-
fendant diîd not appear; but when proceedings were taken
against hfim in France on the defauit judgrnent, he nioved te
st the proceedings avide, and succeeded. Field, J., said that
defendant had applied sean enough, and that the proceedings
were void ab initio.

There ean be no doubt in the present case that if applica-
tion had been made promptly, the procecdings here would
have been similarly deait with.

Th'lere were many other serions defeets, which were not
disputed at the argument.

The answer to the motion wvas: (1) that it was really not
that of de(feiqdant at ail, as it appeared on the motion made
en 5th' February that one Hudson had then acquired the ini-
tereets of both plaintiffs and defendants in the action; and


