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BAIN V. SADLEn.-FAzAIIERLEY V. CUJLSTA)V*

the testator whieh, after dedncting certain suais
aiwdohmefabalance in his hands; this

lie claimeti ta retain lui part payaient of a delit of
muin larger amouent due hlm frein the teclator.

Part ritthe testator's real estate irati, previously
to the filing of the bill, been solti, and subsequent-
]y thre regidue avas soiti by order of the Court ;
the proceads of thase raies wcre receivati hy the
dePundant, John. Sadler, andi out cf them ie aim-
ed' c ta e entitleti te retain a sua sufficient te
satisfy tha balance of tira deht due te hlmi.

Onea Cemnn taken out for tire paymaent of the
prieets cf thre reai eCtata jute court, the Vice-
Chancelier Stuart ilecidp'd in favour of thre rigirl of
retainer, subject te the taking cîcertain accounce

lIt avas idiiiittecd that the defentiant Jehn Satiler
was entitled te rotadu the. balance cf tire porsons?
estata atý legal alcali, anti thc question ceas noce
brought hefore tira Court iviether lie hati any
riglit cf retainer as exacuter over any part cf
the Precceeti cf tic real esIate, for lira payaient
of cehichio jte court a summons hati noce becu
taken ont.

Dicineson, Q. C., aud IV. Ci lervey.-This
trustee ias no rigit te retain euythtug out (if
equitahie assets until theoethr'r croditers h)ave
beeur put cýî anreqcualiîyv eitirbilm. Therse are
clearly equîtable net. Love,-orv v. Coopr, '2
Sm. & (IIuf 27 1, ba8 oftertbe comnetel i rpe
ns it beiug eousistoot evith cther iuthorities.
They r eferreti te SiIk v. Peime, i lIre. C. C. 138
2 L. C. je Eq, 1 2"a; Coalk v. Urreon. 4 W. 11.

,5S1. 3 Drr'w. 547 ; Wms. ou Esrs. 1555.
E. K Kar8lakî, Q. C., anti -Preemctn.-IoIf v.

Maecdonald, 14 Sire 1, js au authority precisely
la peint. Lot groe' v. Cooper (ubi .tp ) ia per-
fectly goal] lace. Tir'c eissaits are net equiitaîble.
Thre dLviee in trust for sale caneot procet
against hînsseif te have lte property aciîister-
ed lu a court cf equily; ha, siroulti procei te ccir
andi tien satisfy his eaul debt.

Diecinsee, Q C., le reply.
Wrceerev, V. C-Tis casa ie oe of saine lra-

portacle. There le a difi9culty ecraed by tire
case et Hou 'r. 111r foociti, but 1 an henid te e'ry
that for at great rnaliy years 1 have riexrglît tirît
case ceas niot laie. I reinîmberi nakiîîg a, noe
egainst ire case cvhea it as firt reporled. I
have ne doubt wiratever tiar tte îo l xclo

Shnwe'stiîcide crs gi4t, but 1 caîrnnot h'ýIp
thmnking tireit M\,r. Simnsos hils MiSeencriveti iat

'was precisely thf' point of the crise, andi, in fael,
hie did net report the cale for lb it iceit. It is

menti..ueî încieil"rely, and' 1 cau oq ily Cmcv

certain slaies cf cir cunOt races ru wiro tir. de-
cilice wouild have bl'cii peu feîtly riglît, witticut
tirai precisa cars.iulaving beaun 11c 'asary,
or iraving ben useti.

lit serais ta rme tit the case, in fact, is settled
by priîile, andtilîie priviciple is se well etair-
lishel tiret I mai' vtentura ta napait caefrein su
greait au auînorily ail tireVieCrîr'er ir-
celu jn tiraI cC3e. Tiare je ne tiouht as te the
right cf retainer as ag riinsi iea.l as.'ts oin the
part cf rin exacutor; and the ler alec, 1 thiair.
sncb a plaepa)n eranlca( cf atuîirrity ln favor cf
holdîig that assats lîke theýe are eqnitabIe; thaoýt,
notwitietcndiu tire tiecliuo iu Lîcîgyrore v.
Cooepr' I 1w1 sei lrld tiern.

Tire right cf thea hair lanter tire rdtute je a cm
rlus; Il bî.lieve liiysclIf tiret tirat cauet bk' reuoa-

eileti with tire principles of equity, but that it
must bie rested eutirely upen decisien, anti upon
tic wertis cf tira statrite. But 1 lake it te lie
pei'fectly veell setieS tirat a trustee for sale who
is net axacuter, lias nio righit cehatever analegees
te a crediter. 1 take it ais perfectly ceu settied
lirat, if an asiate is tievisad te a trustee for sale,
cr if it le couvayad te a trustea for sale fer tire
purpese of payiug Salis, iu iraitier casa would
tire be any rigirdiregu te tira right cf re-
tainar. Tb-rat baing se, is it pessible te say that
the cliaracters cf trustee for sale atid executer
heccîning uoiteS it oue andtihdi sacra- persan shall
giva te the crustai r ighin labis character cf ex-
ecu'or weicleir je bis clîrrcr ot trwstee per se lie
i3oult nul have bal ? Tireri, weuld ha a ceant of
symimeetry lu tirai which atm ast rues ît conclu-
sive that i could cret bue tire case.

Of course erra miglit pet cases which ceould
leati tc rasults more or le-3s rîbsurti; fer instance,
oe urlgit ribviottily prit tic, criae cf un exacuter,
Who ceas net au eriginai trustee, bolt a derivative

trusqtea, as for instaince rie exeenler Whro ceas an-
peinteti trustea entier at pecr befora *ie, sale;
or yen inigit pet tire case cf a trustee fer sale,
wbe hecima parsenal represeelalive, net ia-vi'rg

beau se appîeirteti, blot bj b '10i4 r'xicutor et tIre
originil "tecittor.

e d net s.c whîere y'ru are ta stop if yn enure
say tisai the unien oft lIt tceo dtiîc offices cf
erecuter ati trastee le tira saie p 'ison gives te
tire trus'ce riglîts ausiegeus te tirese ha ceerîlî
hava as executer, but ehriceh ceenîtlu i ne ceay
have as heirig mcrely triastea. Tiarefere I1 think
tue true 'View iS te heiti, as agerunsl essaIs lira
thasa. tit bris igits tira prercis"lIy thre sanma,
cehetirer hie is execlutor purs trusîea or net, sud
luit therefore ha hias ne rigit of rütaiier. Tire
ceasequr'ncc sîli b', I taire il, accoràI:rg te Mr.
DiclîariC' lhtriith it is te rbey, tirat eqliai-
ity rnet ho est''iablied lvitir r"' peer le the týqlit-
ale assets by peby!i thý allier crediters lup te
an equality ceitIr drue expcîntr, aui dieu tire
ceil b' a. rateeble distributlirn.

FAzKsEU.ase V. CULSsîsce

1 rr, suni 1cvired ail l !i' ii lase tii îi'ip ci-

taie i t, mcl iiriîi tiiten e l etý

fle f, trlb' i c m', l. eie te bolî xc' ineîîay f.n
i fei houi ben l! 711 liii Pf ii tii't tistO eh mcli
net, b' sucejw e.rute r- onr a -mi wii chli 'hy ireti tien

ý , iorËhaty-11Pase [_1, T. llep. -N. S. 773 I
Tis ceas aut admnîiistration suit.
By lier wililito tire 7th Jne, 1854, Agues

Culsir u, aCu,' gaive aun dIeu Sc e.I bat' rues-
suirgiui, landsi, teneîents andl hmî'i itmaete,
aile rIe andi beirlg jein e • i'n tire coety cf
b incaster, anti ai llî" ber cril tct whaîse-
aven, te Rchent NeilsDln, bis li-irs anti assigirs,
utpen trust frein tiare te lime te pay thie rents

aniprofite, riereef unie aud equally amreugat
hr'r granticiiltiran, Eien EittixethrCiloe
Margaea Culs.iace, Semoir Cffuhawc, aînd John,
Crilshaw, as tenants iii cer(n armrnitug tireir
vaspeeýtive lives, avili divers remainîlers o ver fer
tira henafit cf tire r'iildnra atil i roc c f ail lier
s u ratciiil'r
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