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.Dodd v. Burchell, I H. & C. 113 ; Polden v.
Bastard, 4 B. &S. 258, and affirmed, Law Rcp.
1 Q. B. 16 ; Thompson, v. Walerlow, Law
Rcp. 6 Eq. 36 ; Langley et ai. v. Hammond,
Law Bep. 3 Exch. 161 ; sud sec Pearson v.
£.ptnwer, 1 B. & S. 571, and afflrsucd, 3 B. & S.

761 ; Daniel v. Anderson, 31 L. J. N. S. 610.
cited in Washburni ou Eascînents. 3rd cd. 59.

lu Dodd v. Bureheif, 1 H. & C. 113, the
owncr of an estate liad coiivcyecl a part of it up-
on wbich there was a wvay which. lic cidmed ta
be entitled ta by inîplied. reservation, upoii thse
graund. that there had beau a continuons user of
it for a nuinher of vears, and that without it
the land conld not bie reasonahly cnjoyed. The
'Court of Exciiequer decided. agaiust the dlaim.
Chief Baron POLLOCK said : " There is a wide
difference bctween thiat wvbicli is suhastantiffl, as
a conduit or watcrconrse, and that which is of
an incorporeal nature, as a right of way. lu
xny opinion if wc were ta adopt the principle
contcuded for, it wonld he a ninat dangerons in-
novation of îuoderii tiaica. The law seeius ta
me particnlarly careful and auxions ta avoid im-
portant rights ta land beiing determnined. hy par-
oi evideuce sud the prejudices of _- jury."

In Worthington v. Girnson, 2 El. & E. 618,
Justice CILOMPTON uses thc following language:
"It is said that this way passed as being au ap-

parent and continuons easement. There may
be a chas of essements of that kind, aucli as
the use of drainîs or sewers, as part of the nec-
essary cnjoynicnt of the severed propcrty.
But this way is flot sncb anl casernent. It
would lie a dangerous innovation if the jury
were allowcd ta be asked to say frona the nature
of a road whethcr the parties întended the riglit
of using it ta pase. "

la Polden v. Bastard, 4 B. & S. 268, the
owner of two adjoining eslates deviscd tlîemu to
different persans. Tiiere was ou one of thcm a
well and punîip ta whiclî the tenant of the other
was, when the will was made, sud for saine
time before had been, ini thse habit of resorting
for watsr, with thse knowledge of tic testatrix,
using a foot-way from has dwelling hanse into
the yard where the psup was. Ha had no sup-
ply of water on his owu prenlisca, but uîight
have obtaincd it there hy diggiuîg a well lifteen
or twenty feet deep. The testatrix devised the

Spremises ''as uow ini the occupation"' of the
tenant. 'l'le devisee sold to the defiendant, wbo
claimed the riglît to*pse the punp. Tlie claim
*as ut snstained. ERLE, C. J., said :" There
is a distinction betwecn eascuiienta, stielt as a
right of way or casements used front urne ta
tisne, aud casernants of neccssity or continuons

eascmpnts. The law recognises this distinction,
and it is clear that upon a severance of tene-
ments, easements used as of nccessity, or in
their nature contiiiuous, will pass hy implica-
tion of law without any words of grant ; but
witl, regard ta ea*mer.ts whieh are used. from
time to time on1ly, they do ilot pass, unless the
owner, by appropriate language, shows an in-
tenîtion that thcy should. pass. The right to go
to a wefl and take water is naot a continuns
easeminet, lior isit an easenîeunt of necessity."

We share the feeling expressedl in these cases
in regard to iiaking rights in real estate deporid-
ent upon facts and circuinstances wbicb may be
diffcrcnitly iiicerpreted by different minds. If
the grant of a way, existing prcvioîîsly de facto,

Cain be irnplied froîîî anvtbbîig short of niecessity,
l thiuksat .i y rate that the party claiming
the way should be required cither to show, as
in Pettingill v. Porter, 8 Allen 1, that without
the use of the way lie will bie subjected to what,
considering the value of the grinted. estate, will
be an excessive expense ; or ta show, as in
Thompson et al. v. Miner, 30 Iowa 386, that
there is a nianife8t and design)ed dependence of
the grantcd estate upon the use of the way for
its appropriate cnjoyment, or ta adduce some
other indication equally concluisive ; and ee
WForiinqton v. Cloison, 2 L. & E. 618 ; Leon-

ard v. Leonard, 7 Allen 277, 283.

fil the case at bar the legal gronds of the
decision made ini the court below arc not ex-
plicitly statcd, but onlv the decision itself,* and
the facts on which it was based. The question
for us, as subniitted to lis iu argument, is
iwhether, the facts bcîng as stateti, the decision
was riglit. We think it was not. It does not
appear that the defendant's estate is dependent
on the Delaney wcll for its water supply, nor
that the defendant has Diot a well of lier own,
or conld nat niake a wcll for herseif at nioderate
cont. And iii regard to the way, it does nat sp-
pear to have been establishied in the lifetime of
Michael Coyle an definitely as to show a decisioes
on bis part ta subject the part of the estate
iow owned by the plaitilif to a quasi ser-
vitude in favor of the other part-as, for in-
stance, hie miighit lave dune by incloaiug the
way with a fcîwee, which aboulaL couneet it with
the part niow owned by the defendant. ladeed
we do niot sec that the case at bar différs materi-
ally froin Poldese v. Bastard, 4 B. & S. 258,
above cited ;for, as we have bccu. the privilege
of the wcll niot having heeu cxpressly devised,
we cannot infer the ivav froin the privilege, but
must rather îrcaume an extinguishînent of the
privilege uinless the way usay bu othcrwise inm-
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