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not been properly executed. and if they cannot
object I fail to see how the plaintiff onn.

1 do pot understand that the plaintiff having
Proved his claim before the assignee preveots
bim going on with this action at law. Thornev.
Torrance, in Appeal, 18 U. C. C. P 29, refers to
Wany of the authorities on the subject.

After the plaintiff proved his debt before the
%ssignee and ranked on his estate for it, it would
Seem rather strange if he were allowed to contend
that Thomas was pot a properly authorised per-
%on to whom an assignment could be made under
the utatute, and still more strauge that be should

allowed to do this after having accepted and
Sbtained the ofder of this court to set aside the
discharge allowed in the Insoivent Court, with
Costs to him, the plaintiff, to be paid out of the
insolvents’ estate: Newron v. The Ontario Bank,

N

1a Appeal, 16 Grant 283.

As to the question of payment of money into
Sourt, the precedents from commpositions under
the English Bankruptey Act do not apply. The
Provision in the deeds under that statuie usually
15, that when the composition is paid it shall
Operate a8 a discharge, and until default made
the agreement in the deed may be secup as s

ar to any action agniust the insolvent.
8otion 9 of our Act of 1864, the deed shall bind
A1} the creditors as if they were parties to it, and
the discharge therein agreed to shall have the
%ame effect as an ordinary discharge as therein
Provided.

By sub-zection 8 the consent discharges the
insoivent from all liabilities whatever, except as
Are thereinafter excepted. The indenture set up

Yy the defendants, tf properly executed and

nding, would, in and by its terms, discharge
Aud releuse the defendants frow all debts, elaims
Aud. demands whatsoever, against them, and
Provable against their estato.

I therefore see no difficulty, if the release is
blﬂding, in amending the pleadings so as to mak
1 a complete defence. :

As, however, I have arrived at the gonclusion
that the plaintiff is not bound by the deed of
SOmporition and release, the verdict will be en-
®Ted for him for the amount of the note aad

terest, less the amouut paid into court.

w8 gonclasion, [ thisk I may with propriety

Tepoat the language of Baron Piggott in conciud-

his judgment in Martin v. Gribble, 3 H. & C.
S p. 638: + It is uopleasantto give judgment
®Pou a mere techmioal point of law, without
1egard to the merits of the onse, and it is desira-
ble thag the Legisloture should pass a short Aet
bodying a form of deed of compesition to be
ed on ail peoasions, 50 &8 to puten-end to these

Uch vexed questions.”

. The verdict should be entered for the plaintief
T $127.14, being the note aud intereat to 1st
Pril, 1869, $155.69, loss the amount paid inte

oourt, $28 55.

mw 1LSoN, J.—The plea was not proved which
"ot ges that if there were no separate creditors

{ the insolvents.
the Was not disposed to interfers on appesl with
Nl decialon of the learned JJudge in Iusolvenay,
° bad, when the matter was before him, deoid-
et Williameon had no separate oreditors :
tive 8U.C Q.B.268 Butas the question comes
: otly before this court, exerdising s primary

Under

snd original judgment, for myself I think there
was such separate liability.

As to the subsequent execution of the deed by
the insolvents, I think it was rightly done.

I see no reason why, when a grantor has not
execated a deed by inadvertence, it may not, at
sny time after it has been delivered to the gran-
tee, be perfected by him. It would take effect
from that time. No do I see any reason why o
grautee who has not executed the deed at the
time of its delivery might not execute it at any
fime afterwards.

In both these cases the parties who subse-
quently executed were and are parties named in
snd identified by the deed, which distinguishes
them from the case where the annexation of the
schedule was held to be an alteration of the deed;
for in that osse the parties to the deed were pot
samed or identified at the time the deed was
sXeécuted by the grantees, and they only became
known and agcertained when, at a' subsequent
time, the schedule was added

In this case the debtors were named in and
psrlies to the deed, by being described as parties
101t of the first part in the premises. When
they execated the deed they were only perfeet.
ivg it, not sltering it in any way. -

If the deed had been registered in its imperfeot
form, the subsequent perfecting of it would not
b0 perfected the registration. It would re-
quire to be registered apew. 8o, if this deed
bad required any confirmation by the creditors,
or asdignee, or judge, before it was to have effect,
the deed would not have been operative if not
executed properly at the time of such confirmation
of it, nud the subsequent execution of it would
pot make valid the previous confirmation.
There would have to be & fresh confirmation
sfter the completion of the deed.

But this deed required nothing of the kind. It
was intended to take effect just as it is expressed
in the body of it, and to be executed by those
therein named That which was so intended to
bave been done, and which was not done on ome
day, may be done on another, and therefore I
think the deed was rightly executed, and beoame
s Perfect and valid instrument by the execution
of it by the debtors.

There is, however, something else to be con-
sidered. The Aot of 1864, sec. 9, sub sec. 2,
‘required the deed to be deposited with the as-
‘signee, who was to give notice thereof by adver-
tisement, and the creditors were sllowed six
joridicial days after the last pablication of the
notice to object to it. If they did mot object
the deed might be acted on. If any creditor
did object to it, the sssignes was not to acton
the deed until it was confirmed by the judge.

Now this deed would require, gince its execa-

‘tion by the debtors, to be dealt. with in this

msanner to make it effectusl, and as that has not
been done the debtors csn make no use of what
was done ypon or in respeot of the déed in its
imperfact form, as applicable to the deed in its
completed stace. :

I agree therefore .in the somelusion -to:which
the learned Chief Justice has some. .

Monarson, J., coneurred with theUhtef Justioe.

- “Rule absolute.



