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animusx dedicandi of which the user by the public
is evidence and no more; and a sing'e act of in-
terruption by the owner is of much more weight
Bpon & question of intention than many acts of
enjoyment.”

There was for many years a line of road run-
ning through private properry; the road ran
from Dundas street to Weston, as does the road
establiched by the by-law of the Township of
York, but unlike the road established by the
township. the whole of which runs through the
township. this old road ran partly in the town-
ship and partly (the greater part) in the town-
ship of Etobicoke. The oid rond as well as the
New ran across lots 6, 7, & & 9, in York; lots
7 & 8 are those comprised in the plaiotifi’s
Mortgage. The whole line of the old rvad ran
through the property of Mr. Johu Secarlett, the
father of the mortgagor, with the exception of
one lot adjoining the village of Weston.  This
old rond was in existence some forty years ago,
and has been used by the pubiic e¢ver since, uo-
less di-continued upon the opening of the new
Toad: but though used by the public it is evi-
dent that such user was permissive only and with
& continunous claim of owner-hip hy Mr. Scarlett.
Mr, Scarlett had several scns, four at any rate,
and appears to have apportioned the greater part
of hig large property amoug those sous from
time to time; witheut. however, at first giving
them title : and retnining the control of the rond
throughout the whole of the property uutil at
all events, he gave them title. He placed bis
gon. the mortgagor, upon lots 7 & 8 some twenty
Years ago. and afterwards did considerable work
in planking avd in excavation upon the part of
the rond running through those lots. When he
gave him o title to them does not appear. The
Mortgage was made in November, 1£60, and it
ay he assumed to bave been hefore that time.
According to the evidence of Mr Wm Gamble,
Who knew the road intimately from 1835 to 1854
% toll-gate was placed upon the road by Mr.
Scarlett, the father, about 1854 or 1835 ; before
that Mr. Gamhle says the road was always a
Private rond for Mr. Scailett, the father. and for
is sans; and that the public were absolutely
excluded as Mr. Gamble explainsg, for he says
that when he first kuew it it was travelled by
the public. but he adds that Mr. Searlett would
Bot let them go through unless it served his pur-
Poses: and he says, ** [ know of my own kuowl-
edpe that he stopped people on it and sometimes
tarneq them back ;” and he adds that there
Were pates ncross the road as far back as he can
Temember to prevent cattie from straying along
e rond, and that these gates also prevented
Peapls from travelling along the road. Another
8entleman speaks of the toll-gate as put up at
% much earlier date, he thinks about 1843, and
And he iy probably right, as he compounded with
Mr. Searlett for the toll.
The date of the erection of the toll-gate is
n“‘, material. The first gate in York was on lot
s it wag afterwards removed to lot 9. Several
N Mtnesses were examined : they differ somewhat
“n3to dates. and as to sume minor circumstantes.
"ey certainly do not prove any dedication by
T. Scarlett, the father; their evidence upon
it € whole i quite agaiost it,.and T hardly think
d ¢an he reriously contended that there was any
tdication by bim. But it is coutended that

ever since the removal of the toll-gate from lot
8 some fifteen or twenty years ago, the son, the
mortgagor, has allowed the public the uundis-
turbed use of a line of road through his proper-
ty s and that this is evidence of an intention to
dedicate. What would be the proper view, if
this Were not part of a line upon which toll was
being actually collected. it is not necessary to
say; but the fact of its being a part of such jine
wakes it impoesible to regard it as dedicated. As
long as the title remained in the father, and as
long as he retained control over the line, he
took toll fur passing along the whole line, and
be certninly dedicated no part of it.  When the
mortgagor acquired title is not shewn. It may
bave been nny time before November, 1860 ; but
suppose it to bave been at an eavlier date, and
that be had g right to close the line ; and allowed
its use by the public. still the character of his
conduct would be not that of a dedication to the
public, but of permitting the 'ine to continue to
run throuph his land as a feeder to the vest of
the'lme There i8 no room to iufer an animus
dedicandi from guch a course of couduct. )

As further evidence against dedication, is the
fact that this line of road had been kept in
repair hy the proprietors of the rond and that
no Public mouey or labor was expended upan it,
a fact that was commented upon as against the
fact Of dedieation hy Lord Denman in Davies v.
Stephens, 7 C. & P. 571

Lmay add that in a new country like Canada
it would never do to admit user by the public toe
rendily as evidence of an intention to dedicate.
Such user js very penerally permissive. and
allowed in a neighbourly epirit, by reason of
access to market or from one part of a township
to #D0ther, being more easy than by the regular
line Of road. Such user mny go on for a num-
b r of years with nothing further from the mind
of the owner of the land. or the minds of those
usitg it as a line of road, than that the rights of
the owner shouid be thereby affected.

I have dealt with the guestion of dedication,
though I douht very much whether it was open
to the township to raise it. If upon the award
being made the sum awarded was impressed with
a trust in favor of the mortgazee, I should in-
oline to think that the township could not go
pebind the award: but this point was not ruised
by the plaintiff’s counsel : aud I have theught it
petter to dispose of the question of dedication
as Well as of the question of title to the money
awaided.

A question wns made as to the quanfum to
which the piaintiff is entitled, supposing him to
be entitled to s mething. The sum awarded
appears to have been, partly in respect of the
value of the land taken, simply as so much lnnd
at 80 much per acre, and partly by way of com-
pevsation for road work. excavation and plauk-
ing done upon the line of road ; aud it is conten-
ded that the mortgagee is only entitled to the
former. I do not agree in this. In the first
place, the evidence leads me to think that tbe
planking and excavation were the work of Scar-
lett, the father, and consequently upon the land
at the date of the plaintifi’s mortgage; but if
not 80, the mortgagee is entitled not to the bare
Innd merely, or to the land as it stood at the
date of the mortgage, but also to any lmprove-
ments made by the mortgagor since ; to the



