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Qimux dedicandi et which the user by the publice
is evidence and ne mare ; and a siDgie act of ln-
terruptîion hy tia ewner is et much mare weigbt
hipon a, quatieon et intention than many acte et
enjoyiteîî t."

Thera wns fer many yaars a lina et road rua-
Iliig through privata properry ; the road ran
trom Di)uulrs street t0 W,'stcti, as des the rond
e4tabliplied hy tha hy-lîîw et the Tewnship et
Yerk, but unlika the road established by tha
township. tle whîde et which ruins tbrough the
townshir. tfils ed rond rau partly lu thea town-
Slip nnd partly (tlie grenier part) lu the tevu-
Slip cf Etghicake. TIhe aid rend am watt as the

liew rau acrcss lots 6, 7, ',, & 9, iu York ; ltt
7 & 8 are fliase couîipriscd lu flic piniuntiff's
hnrtgnge. Tue whale hune of the old rond rau
tîrnugl the praperty et NIr. Johni Scarlett, the

father of the 'iartgngr, wiuh tha exception cf
OO1P lot adjoining tle village of %%easton This
Old rond was lu existence some ferry years age,
andt bas hein usad by tiii public ever .Àitice, un-
le@4 di-cantiinued upon the epeiug oif tbe îîew
roend h ut thougli used by the public it la evi-
dent that sucb uiser vas permîi>ivo oly anîd with

A continnus claim et awitarhIip by NIr. Scanlett.
Ilr. Scarlett had several seýns, tour at Iatîy raite,
and appenrs ta have iippartianed the grenter p'art
ut bis large prfoperty ainang thase mans trani
timae ta time , ititout. havi-ver, at ifirst giving
thi titlea and retiîinitig the centrol et the rond
thraugliaut tlie whele of the property ujîtil at
MlI avents, he gave them title. lite piaced bis
Son. tho niortLyagar, upan lots 7 & 8 saune tverîty
Years ago. aid afterwnirds ulid consiulabie îi)rk
In peinling nîîd in excavatian upon tbe rart et
t
he rond runuing through thosa lots. WVhen le

gava hlm a titia te tlin lices net appear. The
t
Oo)rrg:ige vas mrade lu Noembar, 1b60, and 1,.

Inay le assuaied ta bave leen hi-foe ihât time.
Accardinz to tue evidarîce cf Nif Win Oamnll.
'WhaI kriew the rond intimaiely tram 1835 ta 185',j
Il toit-gie vais placed upon tire reai by Mr.
8Cariett. tire tather, about 1854 or 1855 ; befere
thnt Mr. Gambie erryq the road vas always a
Privata rend for Mr. Scar lett, the father. atîd fer
bl; s n nd that the public were aibsolutaly
e'Xclidid a4 MIr. Gamhie expîmins, for hae snys
tiltt wben le first ktiaw it it vas travalled by
the pulic. lut ha adîls that Mr. Scarlett vouid
)tiet tnt em go tîrough unless it served big pur-

PONies , ant ha siys. - I kuew et my ewn kuewl-
edge thnt ha stopped people on it wimd sometinies
t0urned them brick ;" anet lia adds that tIare
,werp go tes acrolsi tlue rond as tar bick ns ha can
)'eitipmh<r ta peavent cattie from sînîîying aîeng
the reind, nnd that these gaias als> prevented
Pe"Plîî tram travelling oieong the roadf. Anotber
Rtentlernfi spenk.a of tua toit-g!ila as put up at
a IOilch enriier date, ha think8 about 1848, anîd

5M h i prohahiy riglît, as ha cenîpoundad with
Scarlett for the toul.

l'le date efthfe erection efthfe toil-gnte is
0(it traterial. The first gala in York was en lot
8,. was Waa terwarls remuivaî ti lot 9. Several
'*itne>si-s ware eamined : tlîey differ samawhat
-R( 10 dates. and ns te semae miner circunistantes.
'lhe"V certnaiuîy do not prove any dedicatien by
ýlr. Scanlett, the father; their eviutence upen
the wiole iii quite irgainst it,,and 1 lardly thiink
't on ha Feniousty contended tbat tIare vas rmny

deîiicatitn by iiim. But it is centended tIaI

ever silice the removal of the toli-gate from lot
8 sotie fifteen or twenty years ago, the son, the
mlortgatgor, bas alleweil the public the uiidis-
turbed use of a Uine ef road through bis proper-
ty ; and that this is evidence et au intention to
dedicate. What would be the proper view, if
tis were neot part of a litie uponl 'wlich toit vals
being Rctually collected, it i4 Dlot teesny1
say ;but the tact of its beîug a pal t oif buch line
niakes it impossible to regai d it ris dedicîîted. As
long as the tîtte rernained lu the fater, aîîd its
lonig Rs lie retrîined control over the Iiie, hc
1:00k tell for pnssing alorig the whole hute, nild
be cUrtairiy dedicaued no part of it W1uen the
tnertgligor acquired title la net shewn. It niiiry
bava beeu nny lime before November, 186() h ut
SUPPOse it to have been at fin earlier date, and
thatt he had a 1iglît to close the hule ;ni illowe.d
its use hy the public. suitl the chAracter et his
condnct wauid be flot tliot of a dtulication ta the
publie, but et pernîitting the 'htie te continue te
rufi ttirougl bis land as3 a feeder ta lthe rest et
the, liue There is ne maoin ta inter an onimus
dediCofldi fram sncb a course (if cotAulct.

As turther evidance against daîlioation, is the
tact 111>4 luis hune of rend liaul becn ke;ît ln
rapftir hy the praprietors of the rond and ttîat
no PUllîiic moriey or lahor was expauided upa-n it,
a f:îct thuit was couitneuted tîpor as sîg-inîst the>
fiict ot dedicatirî hy Lord Deumali lu Davie.3 v.
Stephens, 7 C. & P. 571.

1 I aY add thît lu a uaew country like Canada
it Wo)utid haver dIo te admit user by the public tee
readily R8> avidence ef an intention ta dedicata.
Stich ",,Pris5 very penerally permissive. aud
8alled lu a neighbourly apirit, by reason of
ocCces to market or from oe port otf a tawnship
te anether, being more easy than bà.v the ragular
lina cf road. i8uch user many go on for a num-
b r of years with nothing further tram the iuid
of the Owner of the land. or tha uuinds ot tiiose
usieg it as a lina of road, than that the riglits oif
tire ewner 8hould be tbareby affectad.

I have dealu with the q-iestion cf dedicihion,
thetigh I dauht vary much whetber it was open
te the township te raisa it. If upon tha awvard
beiug madle the sum awarded was imore4seýl with,
a trust lu favor et the mùottga-zae, I1 shîould in-
cline ta think that the township cauld not gro
behlid the awird : but this paint was no, r:ti:D'd
by the plaintitf's coulîsal :atd I bave tlieýuy'b it
better te dispose cf tlîe question et dedicaîlan
as veIl as cf tbe question cf titte te the inoiiay
gwaî'ded,

A question vas made as te the giualiftm te
which the piaintiff la entitted, supposing hie-a te
u>e antitled te 8 maîhiug. The sum avarded>(
itppears te have baen, partly in respect, et' the
value cf tile land takan, simp!y as se Much tond

se- m1 uch par acre, and partly by way cf* coni-
peistiin for ro;til,vwork. excavation and plitnk-
ilig done upen the lirie of roali ; aild it i8 conteti
ded that the marîgagea is only entitlad te th6
fermer. I do net agrea in this. ln the first
place. tle evidenca laads me te think that the
planking and excavation were the work of scar-
laIt, the father. and cnnsequantly ul),ti tbe 1:11'd
at the date cf tle plaintiff's mrtgaqge ; but if
net Bo, tbe mortgageo la entitled nel te the lare
land mataely, or te the land as it BtOOd at tlie
date efthîe mertgage, but aise to any irepreve-
ments moade by the mertgager since ; te the
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