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tities, thougb the bridge might have obstructed
that, they should have found for detendants.
Crofi v. TPown Council of Peterborough, 5 C. P.
141 ; Sultan v. Clarke, 6 Tautit. 29; .MunicipalWy
of T/aurlow v. Boqart, 15 C. P. 9; Corporation
of Wellington v. Wilson, 16 C. P. 124; Fitzsimon*
Y. 1nglis, 5 Taunt. 514; The Kipag v. Tindali, 6
A. & E 143; Thte Queen v. Russell, 3 E. & B.
942; The Queen v. Beill, 16 Q B. 1022; Blyth
V. Thes Birmingham' Water Works Co., 2 Jar. N.
S..833; S. G. il Ex. 781.

IRICIIARDS, C. J., delivered the judgment of the
court.

It will be very difficuit to corne to the conclu.
sion that thMs action can, be maintained against
the defendinîs in the preseut forru ot the declara-
tion, and on the evidence given. There je no
douht that the defcndants had the right and
were bound to maintain a bridge on the etreet
in question, and that their only liability to the
plaintiff muet arise from doing that which they
are at liberty and bound to do in au uuskilt'ul
manuer The plaintiff does not eue the defend-
ants for any brench of duty, but simply charges
themn, not with doing sorne act that occasions
him injury, but on the firet of March and divers
days and times afterwards, witb penniog bock
the water of the Stream and obstructing the
eame, whereby it overflowed tbe plaintiff'8 land.
The defendauts did not do thie on the first ot
March. aud divers, &c., but, on the contrary,
more than twenty years ago built a bridge, aud
in 18-50 built the preseut one; and that ie ail
they did towards penning back the water.

IVe do not understand tram the evidenre that
there was any ground of complaint when the
bridge wae built, or auy perceptible penoling
back of the water, or any injury done to any
one until within a few years past. 1 t seems. to
us the allegations in the plaintiff's declaration
are no more >ut4atined by the evidence tban they
woulid be if trespass were hrought agaiust a per-
eon for throwing a log on the ligthway wbereby
plaintiff was iiijured, wbeu the evidence shewed
the log had been cast on the highw:ay a mutuîb
before the plaintiff was injured ; and thte very
illustration given in Chitty on Plesding, shewing
the distinction between trespRes and case, 7trh
ed. Vol. I. p 142, applies to the case before us.
RIe sys: 41If a person place a Ppout on hie own.
building. in consequence of whicb water after.
,wards ruas tberefrom ino my land, the damage
te coneiequential, because the flowing of the wster,
which wae the immediste injury, wae not the
wreng-doer's immediate act, but only the couse-
queuce thereot " Here it ie even doubtful if the
penning bock of the water is in consequence of
defendauts' sot fit ail.
..The case of FiUz8imons v. Tnglis (5 Taunt. 5.34),

ia an express authority in favor of the defendante',
-eontention. Tluere the plaintiff declared that the
defeudant wrongfully placed and coutinued a
heap ot eartb. whereby refuse motter ws pre.
vented from flowing away tram hie bouse down
a ditch at the bock thereot. The evidence was
that the besp wae not originslly plaoed so as ta
obstruct tbe water, but that in procees of tilue
earth frpmn the heap was troddeu sud teil into
the ditch. IIeld, that it was a fatal variance.

In Grq/Uhs v. !tar8on (6 Price 1), where the
third count of the declaration was for wrongfully
diverting snd turning divers large quautities ot

the water ot the Stream out of the usual course,
the plaintiff proved that the defeudant's son had
let down the rear of the dam, whereby the plain.
tilffe meadow wae fiooded aud dsmaged by cheok-
ing the course of tbe Stream. Tbe plaintiff was
nonsuited. The court held that in actions of tbie
nature it wss necesssry that the count relied on1
should be go frsmed as ta meet the particulares
of the fact more distinotly, and with greater
certftinty.

In Chi1ty on Plesding. vol. ii., 7th ed., p. 601,
in a note, it is said, IlIt seeme that a declaratiou
for ob8tructing a water-course without shewiug
bow, je hod ou demurrer, but not atter verdict:
Ld. Rly 4.52. Sed quoere. The injurions sot
ehould be described according ta the tact, and a
count for di<verting and turning, &o.. je not sup-
ported hY proof of penniug back aud cheoking a
strerntn " eference is made to 6 Price 1, and 6
Taunt. 53J.

In Woolrycta on Waters, at p. 317, the learned
author States, -The particular mode of obstrua..
tion cnoot be too csrefully described." He then
retere ta the cases in 5 Tnunt. and 6 Price, snd
aIea States that Shears v Wood, cor. Wood Baron,
et Guiliford, 7 Moore, 34.5, though later in point
of lime, seeme bsrdly reconcilable with the prhLr
cases.

The case in Moore is sbstrscted in Mr. WFool-
r/'SwOrk The action vas for divertiug watcr

frofm the piaigtiff'e mille3. The obstruction charged
in the declaration wae putting a dam acrose the
Stresm, and cutting above sud higher in the
Stream, sa that large quantities of the plaintiff's
water were tberehy diverted. aud the accustomed
flow Of the water wss stopped. There was a
general rout for tufrning lthe water out of ils
oeuil course. Thse evidence was, that the de-
fondant put down the dam in question about a
mile shove the plaintiff's maille, and this bad pre-
vented thse water tram being regularly suppiied,
but tb'it the water was not tuuereby diverted, be-
cause it returned ta its regular course long betore
iL reached tile plailitif'es mille, and there was no
w'Iete Of waîer. It wae proved that the plaintiff
hail suQtaioed injury hy reason ot thse interrup-
tion ot hie regular eupply. it was objected tbat
the miechief had been misdescribed in the decla-
ration, for thse complaint should have been thât
thse waler bad been irregularly or insufficiently
snpplied, or that it did not rencis tise plaiutiff's
mille nt the proper aud thte usual time. Tbe jury
haviflg fourid for tise plaintif., it wtts moved to
ent#r a naus.uit, but Mr. Justice Burroughs said,
that it was in tact stated in the declaratian thut
thse water did not mun ta tise plotintiff'. Mill ns
tisey were accustomed ta have it, sud tbat thi.
was a mere technicai objection, wbich ongbt not
to lié allowed after verdict. Tise rest of tbe court
coneurred, sud tise nonsuit was refused.

Jîotwithstanding thse decision arrived at lu th$
case juet referred ta, we do not sce our way cleat
iu bolding that the plaintiff o-n recover ,under
the declaration and evidence in titis case.

Tbere is na doubt that the mere erectlan of the
bridge bas nat penned sud doee n')t peu the water
baok an thse plaintiff's land, sud tise weigbt üf
e,ýidence, Rs we nnderstand it, certaiulY ! J tisat
tise obstruction 'whicb moites the vater floaw bock
le cae~d by thse large quafltitY of'ice sent dowti
thse Stream trom ov. wbicb lodging belosv,
an, as tise plziutitff contende, at the defeudatits'
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