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Tha 7 Geo. 1V, cap. 18, the act incorporating the Desjanling
Cunal Company states in the preambly, that « it is of mumfust
importance to forin a water communication or canal front the
said bay (Burlington) 1o the villigze of Cook's Parudise, throuzh
the Litervening marsh and other lunds.”? [ do not find any-
thing else in this ot other ucts of Upper Canudn rexpectung
the Desjardins Canal, touching the question, however remotely.
The on{ act of Canada affecting this canal is 16 Vie., cap. 54,
which throws no lizht on the guestion. None of thess acts
show the bridge to be within l}w harbour, though the water
over which it crosses shouid be deemed part of Burlington bay.

There is in fact no evidence to show where the boundary
lino between thy townships of Buiton and Flambory® West
meet, if in fact they meet ut all in the marsh through which
the waters in question run. Looking merely at a map, it
would seem as'if they did not, but that the marsh genemlly
lies either in the township of Ancaster or of West Flambero®,
According to Mr. Blythe’s evidence, the place on the west
side where the bridge and its contituation comes to the firm
ground is in West Flamboro’; but in which township, or
whether in any township, the mawsh or the water-channel
over which the bridge passes does not appear as a distinct
matter in evidence.

If this marsh and this channel are within the limits of either
of the townships named, or in fact of any township, then the
bridge must be, I think, considered as not within the meaning
of tire 3%th section, as a bridee lying befuween the county and
eity. I understand that section to refer to roads formimr' a
separation in their longitudinal extent as wellas in the Leeadth,
either between two counties or a city, and the other pass of
the county in which the city is. A roud along which a trav-
eller would pass between the two, or across which he woukl
50 out of one into tho other, and not a road which passes

wrough one county directly it reaches the boundary between
it and some other territorial division, passes along and throngh
such other. I take this road to be of the later character, an
therefore not within the strict meaning ot the siatate. But it
may be (and I so understood it to be suggested) that the marsh
is without the limits of any township, is in fuct Crown property
ungranted, and it was contended to form part of the waters of
Burlington Bay; and then the joint liability of the city and
county was rested on one of two grounds: 1st, that the navi-
gable channel was within the clause 39; in which cuse [ do
not perceive that the statute extends to making a bridge over
it ; or, 2nd, that this road comes within the spirit or the letter
of the act, as a road crossing ¥ portion of ungranted marsh,
which intervened between the city and another portion of the
county. 1f this were s0, then it would, I suppose, be witkin
the limits of the county of Wentworth, which by 14 & 15 Vic.,
cap. §, schedule A, No, 42, consists of the townships (among
others) of Flmmboro’ West, Ancaster and Barton; for by the
11th sec. the limits of all townships on luke Ontarlo, &c., and
also on any rivers, lakes and bays n0ot specifically mentioned
in the act (which Burlington bay is not) extend to the middle
of the lakes and bays, and to the middie of the channels of the
said rivers: so that this marsh, il omitted from any survey as
part of the waters of Burlington bay, must, within this enact-
ment, form of the township or tewnships immediately
abutting on it.

But the effect of this extension of the side lines of a town-
ship would only be to bring the bridge in questiun, either in
part or altogether, within the himits of one of the townships
adjacent; and that would apparently not aflect the city of
Hanpilton, as not coming within the application of that enact-
ment, being com; of a part of the township of Barton, but
leaving-Barton still a township, and a3 such subject to the
grpvmwns of the statute referred to ; so that in that view this

ridge would not be between the city of Hamilton and the
csunty of Wentworth. And if the limits of Hamulton were to
be extended by force of the statute till they reached the middle
of tho channel of the navigable waters, the limits of the town-

ship of West Flaumboro® raust be in like manner extended until
they met those of the caty.  So that it appears to me this bridge
can in no way be treated as one lying or being between the
city and the county, so as to covate the juint lability to repair
declared upon, The venbiet that the bndyge, &y was not
within a part of the city, seems qute right; and for the rea
sons alrendy givon, 1 thk, as to the city, the rule for u non
suit should be made absolute.

As to the county, I am by no moans disposed to accede to
the argument, that being an action ot toit, the pliintfl may
retawn his vendiet aganst one defendant, though fuiling against
the other. My uclination at present 13, that where the wrong
is the non-performance of a joint duty, if the jout duty be not
proved the plaintitl must tail altogether.  But were it other-
wise, I do not see any evidence to make the county liuble for
keeping this roud in repair.  No proof was given of any by
law making this a county bridge or road, nor any other proof
establishing the liubility of the county to keep it it repair.
No statute that has beon cited, or that T have seen, imposes
such an obligution. It is not a tol} budye, for all that appears,
50 as to come within the provisions of 16 Vic., cap. 190, sec. 34,

I think, therefore, the tuls obtained by the county to enter
a nonsuit should also be made absolute,
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8. Richards, in Michaelmas term last, obtained a rule Nisi
(returnable on the 1st of Hilary term) calling on the Munici-

d | pality of the United Townships of Brant and Carrick to show

cause why a by-law, entitled, * No. 4, to raise,
loun, the sum of £300, payable with intorest in
for the purpose of cutting several roads and bridging streams
in the United Townships of Brant and Carrick,” should not be
quashed, on the followiny grounds: First—That the amouut ot
rutable progperty iu the Municigality for the financial year next
preceding the passing of the by-law 1s not set forth therein.
Second—That no day is named on which the by-law shall
come iuto operation. Third—That the interest on the deben-
tures is directed to be made payable half-yearly or otherwise,
which is uncertain. Fourth—That the by-law purposted to
be for the construction of certain works, which were nearly all
doneand paid for before theby-law was passed. Fifth—That
there ate several distinet and unequal sates in the pound, men-
tioned in the schedule, to be levied.  Sixth—That the by-law
does not impose a special rate per annum, to be levied in
addition to all other rittes levied in each year. Seventh—That
the by-law was not submitted to the gualitied municipal elec-
tors of the Muunicipality for their approval,
There were affidavits, verifying the co
duced to be a true copy.  The copy produced had, moreover,
no seal. The facts extrinsic of the by-law itself, which con~
stituted the toundation of the fourth and seventh objections
were also stated on affidavit. !

In Easter term C. Robinson showed cause. He objected to
the want of a seal, and 1o the sufficiency of the excuse for its
not being attached to the copy as the statute requires; also
that the certificate of the clerk was insufficient; that the
papers should be entitled, that it might appear who was the
telator: that though Buchart is put forth as the relator, it is
anather l&any who swears to the copy of the rule—See Fisher
v. The Municipal Council of Vaughan, 10 U.C. Q. B. R., 492,
He referred to 12 Vic,, chap. 81, sec. 198; In re Conger v.
Peterboro® Municipal Council, 8 U. C. Q. B. R. 349; Cole on
Quu Warranto, 1815 the rule in the Court of Queen’s Bench
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