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of BRITToN,, J1.. b.% provi(ling that the appellants should lw iii
the same position as if they had entered a eonditional appear-
ance as to the claini made ini the reply if and so far as it set
up a laîi different fromi that origînally mnade by the 1)laiftiff.
('osts i the cause.

ILIGII COURT DIVISION.

MIDDLEM)N, J1. ApR'ir, 22NI), 1914.

OCEAN-At'CIDENT AND> GITARANTEE CORPORATION
v. GJL1MORE.

Praiud aîui ifisréprc'setatÎionActi to k10liY Pa<rMo >id
by InCau(ompaiiy on radun Claiit-Eidncve-
D)iscrtedit<'d lU PUstsl/iu 'fom Aditil( Pue ats-
Il)ut y of Trial Jidgc.

Action to rc-eover $800 paid by the plaintifsq to the defcnd-
ant for an automobile insured hy the plaintiffs, and destroyed
in the circumstancee mentioned in the judgment, the pflaintiffs
allegiiîg fraud on the part of the defendant.

The action was tried without a jury at Toronto.
M. K. Cowan, K.C., for the p1aintiffs.
J1. M. Godfrey, for the defendant.

MIDrLEro, 1.: -The action is brought to reeover the amount
paid by the plaintiffs to the defetidant under a poliey upon an
auitomtobile destroyed by heing run down hy a G~rand Trunk
train, the grounid being that the payment was proeured by the
fraud of the defenidant, who, ît is said, placed the automobile
ttponi the railwii*y track for the Iniirp)ose of bringin- about its
destruction, <nid that he falsely aind fratidulently asserted that
an accident hiad. taken place.

Th'le evidenice in this case is extremely unsatisfactory.
On the eve,(ning of Sunday the 2nd November, 1913. at eîght

o'clock, Gilinorc lcft his place in West Toronto, in comnpany with
Cochrane, a haif brother of his b)rother-in-law, in thc automnobilc.
for the purpose of havingc Cochrane's assistance in the adjust-
ment of the earhiiretor, whieh, it is said, w'as not working satis-


