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red to 1 Geo. V. ceh. 41, sec. 25. 1 overruled the objection;
4Lr. Watson relied on it, and in eonsequeîîcc did not cross-
Âne at length.
think that Wright was a competent witness; and the only
aint that I can find in the statitte is ini sec. 3, which does îîot
îy way affect bis riglit to give evidence. The wcight to k.
hed te it rnight bie measured in sorne degree by sec. 25....
[aving regard to the detailed evidence of the repairs that
done, how they were carried. ont and why, and particularly

e dates and the present heiglit, -as iveil as the user sworn te, 1
tomne te the conclusion that the dam w-as net raised during
repaira; but that confusion lias beeîî caused regarding thc

t o>f the work of repair and by the lapse of time, ani that
hias been spoken of as additional tiînbcr is in reality timber
te replace, at the saine height, that already inii e or

1 UL.
amn, therefore, unable to flnd that the dam w-as in fact

d by the defendant.
La to the tightening of thie dam, the evidence varies. The
[od of putting in sawdust, etc., originally nsed, lias been
wed by the defendant, and was in use as late as December,

when Wright took bis measurernent. It might have heen
oftener of late years, and there is some evidence of this.

'ounsel for the defendant, upon the assunîption that the
bias remained at the saine height-whieh 1 have fourni to be
ct-argued at the trial that hoe had the right to hold ail the

r that in its natural, course camne down the Ouse, for so
and duiring sucli pcriods, long or short, as the supply en-.
hi m so to do. In otiier words, this nicans that tlic eapaeity

e dam and the supply of water were -the only limitations on
ight te dlam the flow of the stream.
think the right of thie defendant must bie qualifled in soine
and that at least it must ho shewn tRiat the user, while flot
,utely continuons de die in dieni, mnust at ail events lie se
;ant that a consistent course of action and use must exist,
-though periode elapse without thie user being actively as-

d. 1 have, therefore, te determine what the actual user lias
,as defining the scope of the defendant's rights.

ri the view I take, it is unnecessary te foilow out the devolu-
of titie. The property eonveyed was a mill property, with
risting dam; and whatcver riglits the defendazît bas acquired
tids upon prescription, and flot upon the conveyances subse-
t te hia deed from Read, in none of wiiicl is there any ex-
j reeognitie'n of bis rights, anîd, therelore. no express servî-


