
lands of one Graham under a written dernise. A warrant in
the usual form frorn Grahamn Vo Dillon was prove<J, authoriz-
ing him to distrain for arrears of rent alleged to be due an~d
owing under Vhe lease;,and the alleged offence con sis ted in
the resistance to the distress and ressue of animais Vaken in
the narne of a distress under this warrant as above stated.
T here was no evidence that the distress bad been impounded.

For Vhe prisoners 1V was contended that in order Vo prove
an offense under s~ec. 144 (2b) of the Code it was necessary
for the Crown to shew that the rent was due and in arreâr,
or at least that the evidence tendered by the prisoners Vo
prove that there was no rent in arrear at Vhe time of the dis-
tress should have been admitted. The Judge ruled that
proof that rent was due was foreign to the case, and that the
warrant was conclusive as Vo the rent being due; if it was
noV due, the prisoners hiad their civil rernedy.

The appeal was heard by Moss, C.J.O., OSLER, MÂCLEN-
-- A';, GARRow, and MACLARFN,, JJ.A.

J. H. Moss, for prisoners.
J. R. Cartwright, K.O., for ths Crown.

OsLr.i, J.A.-I arn of opinion, that. the learned Judge's
ruling was wrong on both points, and that Vhs questions suli-
inittod should be answered in favour of the prisoners.

Section 144 (2b) of the Code enacts that "every one la
guilty of an offence ... who resists'or wilfully obstructs
any person in the lawFul executîin of any prucess against any
land or goode, or in inaking any lawful dîstresm or seizuro.

The last branch of the sub-section la that under which, if
nt al], the indietment niust be rnaintained, as a distress war-
rant for rent is noV "process,li the very definition or such a
distress beingy a Vakig without legal process. IV la of the
essence or Vhe statutory offense thiat the distress re.,istedi
shouldl have been a lawful distress, and thiercfore, as Vhe
cormmission of an offensce mnust le established against Vhe ne.
eused before lie caul be convicted, iV necessarily devoives upon,
the prosecution Vo prove the existence of ail the ingredieuts
which go Vo inake it up, one of whish, in ths case ofr suicil a
charge ais the preent, is the legaility of the distress. If no
rent is~ due and in arrear, it goes. without sayingr tliat Vhe dis-
Vress ils illegal, whatever may be ths civil remned'y open Vo Vhs
tenant. It seenis, therefore. ali-o8V neediess Vo say more
thani that, within Vhe very words of the Act, if a iawful dis-
t ress la noV proved, the Crown lias noV establishied Vhs comnmis-
sion of the offensce inentioned in thes uh-section. The whole


