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¢hisined only upon an affidevit of the ulsil_xmut. Canads, the same can bs replevied and taken out of
bis servant of sgont, that the person olaiming is | the hands and custody of the sheriff or other officer
the owner of the properiy olaimed, desoribing it. | to whom the execution of such process of right
The effoot of this Act was to introduag the law | belongs; and whereus it is expedient to retaove
g oxisting in Eugland, namely, to suthorize | such doubts,”—aud the Act deslared that ths
yeplevin to be bruugpt_ for any wrongful taking, | said Aot did not nuthorize, and shall not be con=
. with this farther addition, that it should also lio | strued to have authorized and permitted, or o
gherever trover luy, authorize and permit, the repievywng and taking
It happily seldom occurs thut & sheriff or his | dut of the hands and custody of any sheriff or
ofieer, under a writ of exeoution agninst B., | other officer, as nforesaid, any such goods and
wantouly and vexatiously, and without any rea- | chattels which such sheriff or other officer shall
sopable exouse, takes from A. his goods, of whioh | have seized and taken, und 2hall have in his law-
bels in actual visible possession ns undisputed | ful keeping undsr and by virlue of muy process
gwner. Consequently, we do not find thut to | Whatsvever issued o1t of Her Majesty's Courts
redress such & wrong, any person required to | of Record in Upper Canads. Upon the passing
avall themselves of the privileges of the Aot by | of this Actit was held. in acoordnnce with the
heinging replevin. law as it was always understood in Bugland, that
But cases of persong not being in notunl pos- | & person out of posses<ion could not maintain
pesion, but olaiming to be the owners, by virtue | replevin in respect of goods seized and taken in
of some contract with an execution debtor, of | execution from aud out of the possession of the
goods taken under an execution from the actaual | executian dehtor: Calenitv Ruiftan. 13U 144,
visible possession of an exscution debtor as ap- | That decision iy what would have becn decided
parenl owner, 1re cases whish do frequentl; oceur | if the vemedy by replevin had existed in this
mpractice [ such cases as lael mentioned theae- | Proviuce precisely as it existed in Baglund, and
tion o replevin did not lie wecording to the law of | the 14.& 15 Viet, eap. £, had never been passed.
England.  That remedy was only available when In 80 far as goods taken in execution were
goods were token from and out of the possession | onueerned, the onjeer and cffect of the Aet IR
of the plaintiff in replevin, who also claimed to | Vie. seems to have been to place the Iaw in this
be the true ownmer, and therefure entitied to | Province upon the same footing ny in like easey
reloin the posscssion and enjoynent of the goads | it was in Boeg'and; but the Aet weut further,
uken, Replevin being the re delivery of the | aud axtendud to goods seized ander an uttach.
goods taken to the person from whose actual pas- |+ 1t ngainst absconlding debtors the {ike protec-
sation they were taken, upon plelgas given by him ! tion from the reweiy by replevin, aud, as it
to prosecute his claim of right to refain such | seems to me only the like proteetion aa by the
ssession.  Although, aceording to the law of | law of Eagland sarrounded goods taken {u ey -
ngland, the real owner of goods taken under | cution. And there nppears to be some reason
axecution from the actual possession of an exs- | for this, although the writ of attechiment ix ot
sution debtor as appareut owuer, nould not | preceded by a judgment, as nn esecuticn is:
msintain replevin, nevertheless, upon the con- | because by the Aot respect'ng absconding debtors
siraction put upon 14 & 15 Vie. eap. 61, such | in force at the time of the passing of 18 Vict ch.
peraons were permitted in this Proviuce to bring | 118, namely, 2 Wm. 4, ch. §, sec. 4, provision
teplevin ogainst the sheriff, and to have his right | was made, more effectual than replevin, ~nd the
fried in that form of astion. Of such class of | like provision now exists unmler Consoliduted
sotinns, Short v. Ruttan (8heriff), 13 U. C. Q B. | Statute 22 Vict. c. U6 for superseding the attach-
79, is an example. ment and obtaining vestoration of his goods wpon
The words of the Act authorizing the owner | the application of the d-frudant in the suit on his
fo bring replesin in nll oases wherein be could | giving bail in respect of the actiou in which the
maintain trespass or trover, seermed to sutherize | attachment isgei: The langunge of the dct 18
bim to bring an action of replevin, although the | Viet ch 118, uamely, < nuy such goods aul chat-
goods were never taken ous of his actusl possea- | tels wkich <uch eheriffc  other vfficer shall have
tion, and although according to the law of | seized and tiken, wed il heve in b Towful
England replevin in such n cave could not be | keeping wnder and by virtee of any process,
maintained, Doubts, however, were onterinined | &o . seeins to me to nccurd precisely with the
whether it could havo heeu the intention of the | judgment of Plate, J., in (ark v Skewner, 20
Legisiatura to place the remedy by replevin upan | Johusons' Report, supre, wherein he ways: ¢ By
& footing so difforent trom that upon which ex vi | goods taken iu exeeution [ underatand goods
fermind, and acoording to the law of Eugland, | rightfully taken tn ohedience to the wrif,” but if
It stood in England. Accordingly, to remove | throuzh desiga or mistake the officer »* tukex from
theee doubts, the Act 18 Wir. eap 118, sppears | A. goods which are not the property of. noe, [
fobave been passed  The preamble of that Aot | sdil. in the possessivn of the defendint in the
Reiied that, <« Whereas deubts have arisen | exeeution when teken, he is o trexpasser, and
¥hether by the provisionx uf a ocertuin Act of | euch goods never were taken in execation in the
the Parliament of this Provinee, paxsed in the | true seuxe of the vale id dewn by Baren
fourteonth and fifteenth yearg of Her Mijesty's | Comyns' —xo0ds of which the detendunt is iu
Nign, entitled, « An Act to ameud and extend | possession when seizad under and hy virtue of
¢ law rolative to the remedy by veplevin ‘o | any pracesy ngainst him wthoarizing the seizure
U‘%per Canads,’ when any goods nnd chattels or | of bis goodcand chattels ave in the Inwlry} keep-
other personal property snd ¢ffecte in the said | ing of th Roer, wnder and by virtwe of the pri-
Aet mentioned have been sdized and taken in | cess heer e the possession of gools prims fuce
exesution. or by attachmer or otherwise, under | implies property —bat if o sheriff or his bailiff,
Progeas from spy Court of Record in Upper | or the bailif of a divisiun ovurt, (tor 23 Vie. ch.
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