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of subsequent dealings, to which the creditor is flot itparty, becomo as betwewn
themnseves principal anid surety, ad the creditor with notice that such relation
had arisera is bound ta observe it : Uçuidators ef Ovortnd Gutw<>' S- Ce. v.
Liçidaers of M OrùentaJ £astk, L.R. 7 H.L. 348, Oakek0Y v. Pa:ttr,- 4 Ci.
e~nd F. 207; Bail#.y v. Gtift.4, 4o U. C. R. 4 18 ; Stuirs v. Redma,i Q. B.D1. 536;
Bi'rbett V. MeCuire, 7 A. R-33 <reversed irn Casuels' S.,C. Dig., p. 332,n ot repoi'ted).
There is noa reason in principle why, in such a case as the proert, the pur.
chaser of the equity of redemption should flot, ina the absence of any other con-
tralling circumistaflces, be regarded ira relition. ta the lands as standing in the.
position of surety ta the mortgagee. Of that opinion was MowAT, V.C,, ira
Gotulald v. Garbutt, 13 Gr. 578. See a][sa Barffl v- M014, 64 N.Y. 397. As
between themselves, the rnortgagor is primarily and the land secondariiy liable
for the debt, and the case faits within that clais of cases ina which, without any
contraci. of suretysbip, Ilthere i8 a primary afid secandary iiability of two per-
sons for one and the saine debt, the debt being, as between the two, tbat af ane
of tbem oniy, and flot equally of bath, so that the other, if he shoad be compelied
ta pay it, would be entiticd ta reimbursemnent frarn the person by whom (as be-
tween themacives) it aught ta have been paid": (Por Lord Seiborne in
Duncan, Fox && Co. V. N. & S. Wales Bank, 6 App. Cas. izo.) I cannot sec
that the absence cf a personal iiability on the part cf the purchaser te the
mortgagee makes any real différence <as it does not ina the converse cade) ; the
thing is that the debt is charged upt.n iis property, or property which ha.
become bis, and therefore the case was properly compared, by the lcarned
judge beiow, to one ina w hich the awner af land has in the first instance directly
mortgaged it as security for the debt cf another, witbout bimself cavenanting
for payment. I shouid, therefore, but for the fact which 1 shall presently
mention, have been disposed te agree with the iearned judge that as time for
payiment af the principal debt was extended by the renewai of the notes cur-
rent at the date of the sale ta the defendant, ber position bad beera aitcrtd ta
ber possible prejudice, and that she was therefore entitled Co insist that thc
mortgage was no longer a charge tapota the lands. In its circumîatances the
case is novel, but ina principie it appears ta me that this would be a proper coni-
clusion. But it by no means foilows that the restait wotald bave been the saine
if the covenant bad been. mereiy the ordinary covenant against eiictambraxica.,
the right oî action tapon wbich could hardiy bave been affected by aray agre.
ment between mortgagor and martgagee te extend the time for paymnent cf the
niortgage. There are, bowvever, two grounds, neither cf whîch seenis ta have
bocra brought to the notice cf the learned judge, aon wbicb, in my opinion, it
should be bcld that defendant is flot entitled ta set tmp the defence on which
she has succeeded below. One is that it is nawhere found that the plaintiff

hdany notice of the existence cf the covenant an which she bases bier right
ao be considered as a surety for the mortgagor. It may be that this bas beca
assumed froin the undoubtedl fact that the plaintifse were cognizarat of, and
approvedl cf, the intention cf this martgagor te convcy the equity af redemptiora
t c the defendant. But there is no evidence that tbcy ever saw the deed or
knew that se tanusual a clause was intended ta be, or had been, inserted therein.
The ather ground is anc ta which 1 have aiready aiiuded, that the deed te hcr
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