
LAW JOURNAL. Jncy 81

DriAî v. SPENCJI. [En,. Ifop.

to be obviens objections. Hcwever, tlhe ques-
tion le decidedby implication. Consideriug the
exircorffin'îry absuotities which would arise
un er tic contraiy conistruction, 1 tbiuk the two
acte ought to ho roi I togethtr.

M,\ Fo,<J.-I alic ha I consîderald diffi
cii:ty in ar'ng t .1 conuclusion. 1 arn utopinion
that; iN musît huve regar'd to the nature of tiie

>c t. f tl: i- it imp,.ii<blc not to constru'. the
i tv Aýts cit c tlh"y mnust ho r egubitcd
l'Y rh"e tîfi clou te, of c 'rntuîon law prtcsdnre.

Oî'dor g;ruîitd.

EXCIIEQL'?l CII X'\IBEa.

DEaîlo1Ar V. Srumc.

P c' Acio cainst -Pilis7b itbed t r> iin y cC." d
'O a e, itu" o lcaLaie I ,oo'dt4rc o,

(15 & 1f Vict. c. 76), s'. 18 and 19.
A noiia.gn ceitrait n c ftoooiC jute ty tue piaintlif andi

defendant aliriSc. The pliqîtitf cameno ai egitnil, and
ws oler foo Cllowei by the dcfoid.int. liniî'diattly oni

i arivnai je Enlu 1i , the deton tint warote ta the plain-
tif- that ti diii rot iteed to flfil the centraot, and

'oui quntly oetnccd tt ni troy fh lai nîtifr.
" rute to ,e aNse a tuit ieiued a-un it the defanctant nu

der section if cf the Cotutitît Law Proc,, l'o Act, 185t2
w1ý 'sfso rti y the caot (Kelly, C. B., d attt)
cotra (Per Kaily, C. B. ), "'Cuse cf utctil' iteats tae

ole aud etii causec ot action, botit contoact aîîd
boe't h.

Sembile (per Maotie, B.), a nturoiage contct coouting a
perotic relationî botwen the pitits toii t, is a continu

jeg t, atract Suivî ta the tînie cf Nts l'aeh.
&-1,1 ilv. I o, 12 W. B. 346, 2 IL. & C. 95>4A cli cac v.

1î, ;e, if W. B. 854, L. B. 3 Q. i3. 34f; Jackson v.
18 tt,1W. R. 1if 2, L. B. c C. i' 542, otitne îted on.

['.19 W. R. 1f2.]

Moion for mbl te boviw Catis wlv writ anti
subsequent prtîceo lit.in the thiive action should
net hoe set acide, on lthe grturt it tua e cause of
action, if anti, di'] net aisei wihir the juriadic-
lin if teû superior courts. und r section 18 of

tie Couanon Iaw f'rîoîdcie Act, 1852. The
soit] section enacts as tolluis :-

Jet cae aey Mofendiant, heing a Bjritish subject,
rooiiîîg ont ut the juridictisu ot the saiti su-

perior courts, iu any plate except ini Scotianti
or Ireltind, it shalh be lawful for the plaintiff to
issue a writ of stammons ie the forun containeti
in the Sclîiiolo A to titis Act annexeti, marlieti
No 2, wleihti writ sali bear the indorsement
couiaiîîed lu lthe saiti form, purportieg that such
vtrit is for service eut of t8e juriediction of the
said superior courts ; anti tue lime l'or appear-

sunce by the defendaut te snob writ shahl be
regulateti by the distance from Englanti of the
place wbere the defendant is resitiing ; anti h
shahl be lawtui for the court or jutige, uipon being
satisfieti by affidlavit that tiiere is a cause of
notion vabich ar-ose wit8in the jurisietion, or iu
resptect ofth1e bîcacli of a coutract matie witbiu
the jurisdiclion, andti Cat the writ was personaliy
serveti upon the ticteudînt, or that reasonable
efforts store mtade 10 affect persanal service
thereof upon the defendaunt, and thtat il canae to
lais keoe'ledge, sud iter that the tietetiant
ucilfully nogleets ta appear to sucb writ, or Ibal
8e je livinîg ont ofth1e jurisîiiction of the saiti
courts tin ortier lto deisat and delsy bis creditor;
te direct, fromn lime t0 time, tbat the p lti
shall 8e at liberty te procee in tuh1e action in
sncb inauner, anti subject t0 snch conditions as

tb sncb court or jutige uîîay scem fit, havir g
regard ta tite lime aillawed foîr tho defenclotît in
appetir beittg reasonable, andît lt the otieo cir-
cutustances of the case ; proviilod always diti
the plaintiff sh'îll, tatt lie ii heraby rcquîrot . to
provo lthe utoutît oif the dabt or daitiages citint 'il
by lamin u c action. eiil.or huître a jury iii n
a wirit of irîquirti, otr btifore oie of lthe iîaters
of the s'îid suporior courts, iu tle mriner uer"'
inafîter 1 irvidoti, accotdg dit't1 tue ntuttreoif iii"
case, as sucL court or uer îiity tir ect and
flie its.ktit attel pro if altaill ho a co.ditioa t a-
cec t to hiii obtiining Jiiugmnt,

Titis was lin actioni ft'î' h' ett of pî tii'ý of
te art ia'te The nil or aitt acceti iOttie oif mt 5001itf'
were roittairîild iii letters whîich ptis cd iîîtwî'oîîi
fle pliitif cuti deettitt t the dîne tat tte
former w os living lu Calcutta antic u1atteýr lit
lthe Cape of Ijuoti Ilope, lThe plîiedif camse te
Engîttet, whbîboer sIte wtis fîtîloeret by tii d e-
fundant. Wbeu off Plyntouththe tiofon.iliitt
wrote a 10110e tu lthe plaintiff, dicil the Slth ot

April, lu whichbc itiforînet ber of bts intenttion'
not to fulfil bis engagemnit. Ile subie(iuently
refusedti 1 miîrry the plaintif-. The letter ofthe
8tb of April, wss postet in Plymeouth, nr t re-
ceiveti, lu due course of post, by the plaitdll on
the 9tb of Aprii,

Day, iun support of the maotion Tae qucto
turus ou the cotnstruaction of tue woOtis - a cauti
of action whiob crois ivithin flie juariodictiion or
iu respect ft lie breach of a contract mtade witbin
the juriîdiction " of section 18 tif the Cet tiion

Laws Proceihure Act of 1852. The contlie' iii
Ibis case tocs cert'îuly madeo out ouf tît'h tîo f
tien, therefore-lthe defentitîrt is nîît wiltiin lthe

latter part ot lthe sentence, uer is lie, 1 sublitt
witbin the uîeaeiuig out the words -"a ciii e oif
action wlticia arese lvithin lthe jurisodloe,'' tut'-
even atiiitting lthe hreacb to Liv" occtîî'îî'îl iii
Englouti, Ilcause of action" nteis the uvho e
catise of acticu, sud embraces lthe colittOot tis

well as the hreach ; andtih1e former wae mt
snbsisting at the lime Ibat lthe defeutisut i,îuded
in Englanti, for 8ie bati brokon il by letier batore
tiiserubarking. The cuthorities are diviti 't as
te t8e construction efthewords lu question. Iu
1858, Ibis court, _Pife v. Ronnd, 6l W, R. 282,
helti that the dishonour iu Englouti et a prormis-
sory note made sud ileliveredti th 1e plaintiff iti
France, but payable lu Englauti, ivas witbiu the
section. But in 1861, titis court. in iSiohlf v.
Borck, 12 W. R. 346, 2 IL, & C. 154-wbere the
defeutiant, a foreiguer resitiug ici Norway, 18mwe
drew a bill of excbcugo ou E., atter entioraing il
to D.s ortier, sent il by post 10 D. lu London,

wbo endorseci il te, the plaintiff-eti ibat the
cause of action titi not arise witbiu the jurisdie.
tion. ITowever, lu 1865, lu V/iopman v. Cotrell,
13 W. R. 843, 8 H1. & C. 865, 34 L. J. Ex. 18u1-
where the tiefeutiant, a British subject residing
lu Floreuce, signeti two promissory notes thoreý
as joint and several maker with bis hrotiiir lu
Londion, to wborn lie sent theut 

8 y poil, ant i s
brother thereupon signeth1e notes anti delivereti
18cmn ho the payees lu Engloudti Iis court belti
Ibat the Ilcause of action" hati arisen witbiu
the jurîsdtiîon ;but Ibis case is, it is submitte1i
distinunislaable from that precetçiug il, as litl
ieteuiauts contract was not complete until tha

notes were sigueti anti delivereti by bis brother,

Enug. Ifop.]
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