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But since that time the case of Kelly Y. jSolari
9 M. & W. 54, it lias been estabiisbed that it
is not enough that the party had the means of
iearnixîg thé truth if- he had chosen ta make an
enquiry. The only limitation Dow is,etlat he
muost not 'waive ail enquiry. Neariy ail the
cases on the subjeot are coilected in Holland v.
Iu.sell, 4 B. & S. 14.

Then as ta the Consol. Stat. U. C. ch. 55.
After creating the Court of Revision to try al
complainte ini regard to persans being wrongfiilly
placed upon or omitted from, the rall, or being
assessed at too high or too low a sum, it provides
(sec. 60, sub-sec. 1) that any persan complaining
(among other thinge) as having been overcharged,
tony give notice ta the cierk of the nunicipality,
who i8 ta post up a list of complainte, with an
announcement when the court wili be held to
hear thema (sub-sec. 3), and shall give certain
prescribed notices. The court, after hearing
upon oath the complainant and the assessor, and

s any witness adduced, Ilshall determine the mat-
ter, and confirai or amend the roil accordingly "
(sub-@ec. 12) ; and (sec. 61) Ilthe roIl as finally
passed and certified by the clerk as sa passed,
sihall be vniid and bind ail parties concerned,
notwitbstanding any errar committed la or with
regard to such rail, except in so far as the sarne
tony bt'. further amended an appeal ta the judge
of the County Court, which appeal lu given by
sec. 63; and certain prescribed notices baving
been given, "lthe judge shall hear the appeals,
and may adjourn the hearing from time ta time,
and defer the judgment therean at his pleasure,
so thiat a returo can be made ta the clerk of the
municipality before the 15tb of July," and his
decision is conclusive; and when afteir this appeal
the roll shail be finaliy revised and carrected,
the cierk of the municlpality shahl without delay
transmit ta the coaty cierk a capy thereaf.

The appeai ta the caunty jndge cannat take
place until the Court o? Revisian bias decided
upon the appeal ta them, and their determinatian
on each appeal ta them, is a part af the duty im-
posed upon thein by sub-sec. 72 of sec. 60, and
the performance of that duty muet necessarily
precede any confirming or altering the rall.. It
wouid be a singular construction of the powers
of the Court of Revision, upan any appeal made
to themi by a ratepayer, which. wouid enable
tbem, to withhold giving a decisian and yet ta
confirm the rail as prepared by the assessor as if
noa ppeal bad been made. Nevertbeem;s, that
appeare ta be the result of the contention of the
detendante.

1 think it is mare consistent with the expreesed
intention of the aet ta bld that an appeal made
ta the Court of Revisian muet. be determined in
saine way : that ta abstain froni determining is
no determination; and that sucli withholding ori
usstainin g frain a determination, and then finaliy
Pas!sing the rall as if no such appeal had been
Mande, le not a ",defeat or error committed in or
with reg. rd ta sncb rail."

Even if the want of a d etermination bad arisen
frrus accident or aversiglit, I should incline ta
tlie conclusion ; but where the facts tend ta

Ctbihthat it was flot overiooked, and no ex-
Planatioxi o? any kind is even suggested, I feel
ciupelel ta decide that no ratepayer can be
thils deprived of hie appeai and at the same time

ho bound by the assessment compiained against.

It may happen, as was pointed out an the argu-
ment, that a ratepayer under such circumstances
wauid escape paying anything for that year, but
canoeding, without adjudging, that such a conse-
quence must foilow, it is the omission of the
Court o? Revision which causes it, in neither
confirming or carrecxing the rail quoad his ap-
peai. As ta bis assesement tliey have dote
nothing, and as ta bim, therefore, they have flot
passed the rail so as ta bind him, though, the
other portions of the roll tony b. held ta be final
and conclusive.

I think this mIle shauld be discharged.
My brother Hagarty'sjudgment bas Dot cbang-

ed Mny opinion. The Court of Revision, acearding
ta the evidence, had an established course o? pro -
cedure in disposing of appealo froni the asessor's
entries an the rail, for they lad a boak kept in
which ail their decisians on such appeals were
enternd, and it is sworn there is fia entry of any
such deoision on this appeai. And, furtber, their
own clerk has sworn that fia such decision wa8
ever pronounced. When it appears that a simi-
lar assessment bad been mande for saine years
preceding, and that the Court of Revision lad
invariabiy upheid the settiement and decided
against the appellants, on which the judge of
the Connty hnd been appealed ta, and had uni-
farraly, on a clear intelligible principle, decided
that the assessment was wrong, and lad reduced
it accordingly, I think that 1 arn waalanted in
holding that the evidence o? the clerk and of tbe
nofi-entry o? a decision is decisive that this ap-
peal o? the plaintiffs neyer was detemmined. I
did flot understand their counsel an the argument
ta SUggest even that he should sncceed an thie
ground, tliough lie argued strenuously tînt the
circurnstances under wbidh. the maney wae paid
deprived the plaintifs- of any right ta recover it
back. I think in thus case the whole weight of
evidence establishes the negative proposition-
namely, thlt the Court o? Revision did flot de-
termine this appeal at ail; or, put affirmntively,
that, whether designediy or na, tbey withheld a
decieion. I cannot, in the face of tbe t'acte as I
understand them, hld that by the pure force of
the words o? the statute the Court of Revisian,
by daing absolutely nathing, have confirmed the
assessor's rail.

Morrison, J.-I entireiy agree with the judg-
ment a? the learned Chie? Justice. I bave more-
iy toandd that, in my opinion, wlien a persan as-
sessed appéals againat the assesament a duty le
iwpased upon the Court of Revision ta tri' the
comlplaint, and the appelaent is entitled ta the
opinlion and decîsion of the court on tbe matter
appealed against befare hoe eau be tonde liable ta
any taxes arising froni the assessment, and until
it le determiued one way or the other, the asees-
ment against the appeliant ie in effeat witbdmawn
fromt the raIl. I cannat assent ta the view urg-
ed by the defendants, that if a Inatter appealed
bas flot been decided by the court in fact, it je
nevertheles by implication o? law decided and de-
terminied by the clerk certiying the moll ns pas-
mcd: in other waordi, that the Court o? Revision
bas given its decision, altlough lu truth the court
ater hearing the appeal refused or neglected ta
deterniine iL The wihale tenor of the provisions
relating ta the Court a? Revision and its proceed-
logs is, in Mny opinion, againet such a construc-
tion; and if audh wss the intention o? the iegil-
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